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325 Filed Dec 12 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

JAMES R. HUNTER 
4731 N. 23rd Street 
Arlington, Virginia 

Plaintiff 

vs. 

COCA-COLA BOTTLING WORKS, INC. 

400 7th Etreet, S W. 

Washington, D. C. 

Defendant 


Civil Action No. 5151—*51 
Complaint 

(for personal injuries, electric shock) 

Jury Action 

1. The amount involved in this action exceeds Three 
Thousand Dollars ($3,000.00), and it is therefore within 
the jurisdiction of this Court. 

2. On, to-wit, July 22, 1949, and for some time prior 
thereto, the plaintiff was employed as an electrician by 
the United States Government, at the Naval Ordnance 
Laboratory, at White Oak, Maryland. The defendant is 
a corporation doing business in the District of Columbia 
and in the State of Maryland, and is engaged in the sale 
of Coca-Cola and in supplying, operating, and maintain¬ 
ing automatic vending machines from which said Coca- 
Cola is dispensed; that one or more of said machines were 
installed in a building occupied by the said Naval Ord¬ 
nance Laboratory. 

3. On July 22, 1949, the plaintiff, pursuant to instruc¬ 
tions by his superiors, was engaged in installing an elec- 


trical outlet for a Coca-Cola vending machine, owned, 
operated and maintained by the said defendant and lo¬ 
cated in building known as #402, of the Naval Ordnance 
Laboratory; that it was the duty of said defendant in 
installing said machines, which are electrically operated, 
to refrain from installing a machine which is defective 
or dangerous to persons, including the plaintiff, who might 
lawfully come in contact 'with the same, and it was fur¬ 
ther the duty of the defendant to inspect said machine 
from time to time, and to exercise reasonable care in the 
maintenance and operation of said machines, and 
326 to detect any defect in the mechanism of the same, 
so as to avoid injury to persons who might come 
in contact with the same. While engaged in his duties 
as aforesaid, the plaintiff had occasion to come in contact 
with the said machine and upon contacting the same sus¬ 
tained a severe electrical shock, which shock was caused 
by some defect in the mechanism of said machine, or as a 
result of the negligence of the defendant in the installa¬ 
tion, and failure to properly maintain and keep said ma¬ 
chine in proper condition after it had been installed. 

4. As a result of the negligence of the defendant as 
aforesaid, the plaintiff sustained severe and permanent 
injuries in that he sustained severe concussion of the 
brain and other injuries to his head from which he has 
suffered great pain and mental anguish and suffered a 
severe shock to his nervous system; that said injury is 
permanent in that the plaintiff has for a long time fol¬ 
lowing said accident been incapacitated from performing 
his usual occupation and was required to submit to medi¬ 
cal treatment and is still receiving treatment; that his 
normal health has not been restored and as a result of 
said injuries has since been unable to pursue his usual 
occupation as an electrician; that he has suffered from 
loss of earnings due to his inability to perform his usual 
occupation and will in the future be incapacitated and 
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will be permanently prevented from pursuing his trade, 
and his ability to earn a livelihood has been permanently 
impaired. 

WHEREFORE, the plaintiff claims of and from the 
defendant damages in the amount of One Hundred Thou¬ 
sand Dollars ($100,000) besides costs of this suit. 

BRAULT AND GRAHAM 
By: /s/ Albert G. Brault 

Attorneys for Plaintiff 
801 Transportation Building 
Washington, D. C. 

• • • • 

328 Filed Jan 2 1952 Harry M. Hull, Clerk 

Answer to Complaint 

Comes now the defendant, Washington Coca-Cola Bot¬ 
tling Works, Inc., a Corporation, by and through its at¬ 
torney, Cornelius H. Doherty, and for answer to the com¬ 
plaint filed herein avers as follows: 

1. The defendant admits that sufficient facts are 
pleaded to bring this matter within the jurisdiction of 
this Court. 

2. The defendant admits that it is a corporation doing 
business in the District of Columbia and in the State of 
Maryland and that it is engaged in the manufacture of 
a beverage known as “coca-cola”, and that it has available 
certain dispensing machines operated by its customers, 
but denies each and every other allegation contained in 
the said complaint and denies that the plaintiff was in 
any way injured or damaged by reason of any negligence 
of the defendant, its agents or employees. 

3. The defendant says that the injuries of the plain¬ 
tiff, if any, w-ere caused by his failure to exercise reason • 
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able care for his own safety and that it was his negligence 
which was the sole proximate cause of any injury sus¬ 
tained. 

The premises considered, the defendant prays that the 
said complaint be dismissed wdth costs. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant 
* * • * 

443 Filed Feb 18 1954 Harry M. Hull, Clerk 

Verdict and Judgment 

• • • • 

444 Filed Feb 25 1954 Harry M. Hull, Clerk 

Motion to Set Aside Judgment and Enter Judgment 
for the Defendant and/or Grant a New Trial 

Comes no-w the defendant, Coca-Cola Bottling Works, 
Inc., a Corporation, by and through its attorney, Corne¬ 
lius H. Doherty, and moves the Court to set aside the 
judgment entered herein and to enter judgment for the 
defendant and/or grant a new trial, and for reasons there¬ 
fore says: 

1. That the judgment is contrary to law. 

2. That the judgment is contrary to the evidence. 

3. The Court erred in denying defendant’s motion for 
a directed verdict. 

4. The Court erred in the admission and exclusion of 
evidence. 
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5. The Court erred in its instruction to the jury. 

6. The Court erred in refusing to declare a mis-trial 
because of the prejudicial statements made by the Court 
in the presence and in the hearing of the jury. 

7. The judgment is excessive and not supported by the 
evidence. 

8. And for other reasons apparent of record. 

/s/ Cornelius H. Doherty 
Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant 

454 Filed Mar 1 1954 Harry M. Hull, Clerk 

Order Overruling Motion for New Trial 

• • • • 

455 Filed Apr 9 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 9th day of April, 1954, that 
the defendant, Washington Coca-Cola Bottling Works, 
Inc., a Corporation, hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 18th day of March, 
1954, in favor of the plaintiff, James R. Hunter. 

/s/ Cornelius H. Doherty 
Cornelius H. Dohertv 

w 

1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant 

• • • • 


Washington, D. C. 

Tuesday, February 16, 1954. 

The above-entitled case came on for trial in the United 
States District Court for the District of Columbia at 
eleven o’clock in the forenoon on Tuesday, February 16, 
1954, 

BEFORE: 

HONORABLE ALEXANDER HOLTZOFF, Judge of 
the United States District Court for the District of Co¬ 
lumbia and the jury then and there selected, empanelled 
and sworn, there being 

PRESENT: 

MESSRS. BRAULT AND GRAHAM by ALBERT E. 
BRAULT, ESQUIRE, on behalf of the Plaintiff; and 

CORNELIUS H. DOHERTY, ESQUIRE, on be- 
3 half of the Defendant. 

• • • • 

James R. Hunter 

was called as a witness for and on behalf of the Plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 
BY MR. BRAULT: 

Q Mr. Hunter, your name is James R. Hunter? A 
Yes, sir. 

• • • • 

Q What is vour age, Mr. Hunter? A I am 
fifty. 


4 
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Q What is your occupation? A Electrician. 

Q And how long have you been employed as an elec¬ 
trician? A Since 1919. 

Q And are you a member of any organization of elec¬ 
tricians? A I am a member of Union 26 in Wash- 

5 ington, D. C. 

Q You are a member of what, sir? A Union 
Local 26. 

Q How long have you been a member of that union? 
A Since ’46. 

Q And you have been doing electrical work since 1919? 
A Yes, sir. 

Q Now, in July of 1949, where were you employed? 
A Naval Ordnance Laboratory, White Oaks, Maryland. 

Q By whom were you employed? A Naval Gun Fac¬ 
tory was the— 

Q (interposing) The United States Government? A 
United States Government; yes, sir. 

Q And how long had you been employed by the Gov¬ 
ernment as an electrician? A Since ’42. 

Q At that time you say you were working at the Naval 
Ordnance Laboratory— A (interposing) Yes, sir. 

Q (continuing) Is that correct? A Yes, sir. 

Q What kind of work were you doing there? A Elec¬ 
trical work. 

Q Now, did there come a time when you had occasion 
to become involved in an incident for which you 

6 have filed suit in this cause? A (There was no 
audible response.) 

Q Did that happen to you, sir? A I didn’t get it 
clear. 

Q All right, sir. I will reframe the question. 

Did you—did there come a time when you became in¬ 
volved in some accident or incident there while you were 
working as an electrician? A Yes, sir. 
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Q And for which a suit has been brought in this Court? 
A Yes, sir. 

Q Now, do you know exactly on what date that oc¬ 
curred? A I am not positive. It was either the 22nd 
or the 29th of July. 

Q Of what year, sir? A 1949. 

Q And what day of the week was that? A Friday. 

Q Now, w’hat were you engaged in doing at the time 
this happened? A I was installing an outlet for the 
Government to take care of the Coca Cola machine which 
was— 

THE COURT: (interposing) Do not speak quite so 
fast. Try to speak slowly. Everything you say has to 
be recorded. 

7 Speak a little louder, a little slower, and more 

distinctlv. 

THE WITNESS: Yes, sir. 

I was installing an electrical outlet for the Coca Cola 
machine. 

BY MR. BRAULT: 

Q And where was this installation being made ? A In 
Building 402. 

Q And what was there in this building, I mean, in this 
room which brought about this assignment for the in¬ 
stalling of a wall receptacle? 

Why were you installing this receptacle? A Well, they 
had temporarily hooked it into an exit hooked on the ceil¬ 
ing. 

Q What was that they had hooked in there? A An 
extension cord. 

Q What was the extension cord hooked up to? A An 
exit. 

Q What was the other end— A (interposing) Hook¬ 
ed on to the Coca Cola machine. 

Q A Coca Cola machine? A Yes, sir. 

Q Will you describe that please? 
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What type of machine was this? A This was a ma¬ 
chine where you drop a nickel in and a bottle comes 

8 out. 

Q And how tall was it? A I would say it’s 
about five feet and (indicating) possibly four to five feet 
wide; very large. 

Q Are you familiar with that type of machine? A I 
have nothing to do with any of the Coca Cola machines 
of any kind. 

Q You have never worked on one? A No, sir. That’s 
personal property. 

Q I understand that. 

Have you ever worked on any at all for anyone? A 
No, sir; never worked on a Coca Cola machine. 

Q Have you ever seen the inside of a Coca Cola ma¬ 
chine? A I just glanced at it when the man opened it 

up. 

Q But you have never worked on one? A No, sir. 

Q Now, is it possible to see the inside mechanism of 
this machine from the outside? A No, sir. 

Q Well, how is it constructed? A Well, it has— 

Q (interposing) What’s it made of? A It’s a metal 
frame all the way around it, completely covered up. You 
can’t see anything. 

9 Q I see. 

And when you drop a nickel in, what happens? 
A Well, you are supposed to get a bottle of Coca Cola. 
Q And you pull the bottle out. 

Is that right? A Yes, sir. 

Q Had you had occasion to use this machine prior to 
this day? A I had no occasion to use it whatsoever. 

Q All right. Now, where was the machine located with 
reference to any wall? A Located on the first floor as 
you walk in the building. 

Q And where was it with reference to any wall in that 
room? A Well, it was—the wall was about—there was 
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about three feet between the wall and the Coca Cola ma¬ 
chine, and I had to install the outlet in between. 

Q Now, what type of an extension cord was there on 
this machine? 

Can you describe it from everyday use of electrical ap¬ 
pliances? A What kind of an extension cord? 

Q Yes, sir. A Just a two wire cord plugged in, 
plugged in— 

10 MR. DOHERTY: I didn’t hear what you said. 
THE COURT: Will you read the answer Mr. 

Reporter? 

THE REPORTER: (reading) 

“A Just a two wire cord plugged in, plugged in—” 
THE COURT: Now, try to speak a little slower and 
a little louder. You are in a big room where a lot of 
people have to hear what vou are saying. 

THE WITNESS: All right, sir. 

BY MR. BRAULT: 

Q Mr. Hunter,—will your Honor permit me?—I would 
like to suggest to you that you talk like you were talking 
to these ladies and gentlemen at the end (indicating) 
They have to hear every word you are saying. A I 
was looking at you. 

THE COURT: Well, that is what you are supposed 
to do, but speak louder. 

THE WITNESS: Yes, sir. 

BY MR. BRAULT: 

Q Was this the usual plug that you find or socket or 
extension cord that you found on a home appliance like 
a lamp? A That’s the kind. Got two wires plugged in 
like an ordinary floor lamp, the same kind. 

0 With two prongs? A With two prongs. 

11 Q And that plug was plugged into where? A 
To the exit light. 

Q WTiich was where? A WTiich was on the ceiling. 
Q All right, sir 
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What were your instructions! "What were you sup¬ 
posed to do! A I was supposed to install an outlet near 
the Coca Cola machine so that they could do awrny with 
the extension cord. 

Q And were you going to put this receptacle in the 
wall? A On the outside of the wall. On the outside of 
the concrete wall. 

Q That would necessitate extending a wire from the— 
some electrical wire down to that receptacle? A Wire 
mold; yes, sir. 

Q Where was this wire extended from or connected to? 
A Well, from an outlet down—I ran wire mold down 
to this on the outside wall. 

Q You installed a molding along the wall? A On the 
outside of the wall; yes, sir. 

Q What type of molding did you install? A Weil, 
it’s like a conduit. It’s like a pipe. 

Q What is it made of? A Metal. 

12 Q It’s metal? A Yes, sir. 

Q Was that metal painted or unpainted? A 
It’s slightly painted. 

Q There is a thin coat of paint on it, you say ? A It’s 
something to make a finish. Sort of a—it’s sort of rough 
finish on the on the conduit. 

Q What was inside of this conduit? A It’s nothing 
inside. It’s open, to push wires inside to connect the out¬ 
let. 

Q All right. What were you engaged in doing at the 

time of this accident? A I w T as ready to use mv level 

• « 

to see if my molding was straight. 

Q Had you at that time put any wiring in the molding? 
A No, sir. 

Q There was no electric wiring in there at all? A 
No, sir. I had, I had run the mold down and was using 
my level to see if it was straight before I— 

Q (interposing) Was this molding connected to any 
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electrical circuit of any kind? A The molding was con¬ 
nected to the system, to the grounding system. 

Q To the what? A To the system of the elec- 

13 trical outlet where I was hooking it on to. 

Q What I am trying to find out is was there 
any electric, any electric, connection with the mold? A 
No, sir. There was no electrical work, no electric wires 
pulled into the molding yet. 

Q And now then, describe what occurred as you w’ere 
working there and tell us the position that you were in. 
A Well, I was taking my level to see if it was running 
down straight. And I couldn’t see the bubble on the level, 
and as I got in closer, my face laid against the Coca Cola 
machine. 

And that forced me to drop my level because the con¬ 
tact run through my—me, through my arms to the pipe. 

Q Well, you had your level— A (interposing) In 
my left hand. 

Q What was that made of? A That was made of 
wood. 

Q And that was resting against what? A This pipe 
that was running down the wall. 

Q All right, sir. 

Now, was any part of your body resting against the 
pipe? A No, sir. 

Q And then what did you do? A Well, I was froze 
immediately. I couldn’t move except my right arm, 

14 which was free. And I took my elbow and I laid 
it against it. I knew I was electrocuted already. 

Q Well, tell us what happened to you as your face 
touched the machine. A Well, when my face was caught 
against the machine I couldn’t move. 

Q What did you feel? Did you feel anything? A 
Oh, I had a shock. I just, I couldn’t move. I couldn’t 
talk. I couldn’t say anything. 

Q Have you ever had an electrical hock before? A I 
have them every day practically. 
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Q And you know how it feels then, do you? A Yes, 
sir. 

Q And you say that you had an electrical shock at this 
time? A Yes, sir, on my face and hands, through my 
system. 

Q And which side of your face -was against the ma¬ 
chine? A My right side. 

Q And what w~as the condition of your face at that 
time? A Well, I had been perspiring from drilling the 
concrete to put—drilled in the walls to mount the pipe— 
strap it up on the wall. 

Q All right, sir. 

Now, where were your hands? Did you have ahold of 
anything with your hands? A I had the level in 
15 my left hand on the pipe, and my face was against 
the machine. 

Q Yes. A And when that broke the connection, it 
slammed me against this concrete wall, and put a very 
large bump on my head. 

Q What part of your body struck the wall? A My 
head, right above my ear (indicating). 

Q The left side of your head? A Yes, sir. 

Q What type of—what kind of a wall vras this ? A It 
was concrete. 

Q Now, was there anything else in proximity to where 
you were that could have been charged with electricity 
other than this machine? A Well, there’s—I don’t get 
that exactly. 

Q Was there any other electrical connections there or 
anything else that could have been charged with elec¬ 
tricity? A No, sir. The current came through the Coca 
Cola machine. There was no electricity in the plug what¬ 
soever that had anything to do with it. 

Q All right, sir. 

MR. DOHERTY: What was the last? I still didn’t 
get that last part. 
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THE COURT: “That had anything to do with it”. 

MR. DOHERTY: Oh. 

16 BY MR. BRAULT: 

Q Now then, as a result of your head striking 
the wall, what happened to you? 

What did it do to you? A Well, it knocked me prac¬ 
tically out. I was walking around in circles. I didn’t 
know—I could hardly get up for a few minutes. 

I hardly knew what struck me. 

Q Do you know how much current— A (interpos¬ 
ing) A hundred and ten volts. 

Q I hadn’t finished my question but that was it. 

Was that the amount of voltage that passed through 
that machine? A Yes, sir. 

Q Was there anyone else in the room at the time this 
happened? A No, sir. There was no one in the room 
at the time. 

Q And what time of the day was it? A Four o’clock 
in the evening. 

Q And did you report the incident to anyone imme¬ 
diately after it htppened? A I reported to the mainte¬ 
nance electrician who walked in, but—within thirty sec¬ 
onds after I had been hurt. 

Q And who was that, sir? A Deisroth. 

17 Q Mr. Deisroth? 

By whom is he employed? A By Naval Ord¬ 
nance Laboratory. 

Q Is he still employed there? A Yes, sir. 

Q Now, at that time, did you make any kind of a test 
to determine the condition that machine was in? A 
Well, I knew it, it. I knew. 

MR. DOHERTY: I object. That is not responsive, if 
vour Honor please. 

THE COURT: Objection sustained. 

BY MR. BRAULT: 

Q Did you make any kind of a test, yourself, to as- 
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certain the condition that machine was in? A I knew 
immediately what was wrong. 

MR DOHERTY: I object to that, if your Honor 
please. 

THE COURT: Objection sustained. 

Suppose the Reporter reads the question. Now, you 
listen to the question very carefully and answer just the 
question that vras asked you. 

THE REPORTER: (reading) 

“Q Did you make any kind of a test, yourself, to as¬ 
certain the condition that machine was in?” 

THE COURT: Now, you can answer that “ves” or 
“no”. 

18 THE WITNESS: No, I never made no test on 
the machine. I didn’t know it "was defective. 

BY MR. BRAULT: 

Q Now, did you look at the plug that was plugged 
into the socket on the ceiling? A Yes, sir, I saw that. 
I noticed that. 

Q Did you disconnect it? A Well, I was—it vras 
almost time to quit, and I— 

MR. DOHERTY: (interposing) If your Honor please, 
that is not responsive. 

BY MR. BRAULT: 

Q Did you do anything at all after the accident oc¬ 
curred? A No, sir. I didn’t do a thing. 

Q What was your physical condition after this acci¬ 
dent occurred? A Well, I had to stay home. I was in— 

Q (interposing) I’m talking about the same evening, 
Mr.— A (interpopsing) Well, I went home immedi¬ 
ately and called my doctor, Doctor Gordon, up. 

Q Who is Doctor Gordon? A He is our family physi¬ 
cian. 

Q And is that Doctor J. Stanley Gordon? A J. Stan¬ 
ley Gordon; that’s right. 

Q How long has he been your physician? A 
Since ’46, I think. It’s ’44, ’44. 
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Q You have known him since that time? A Yes, sir. 

Q He has treated you at various times? A Yes, sir. 

Q Were you able to go home yourself that evening? 
A Yes, sir. 

Q And did you go to Doctor Gordon’s office or call 
him on the phone? A I called him on the phone. I 
went home immediately first. I was— 

Q (interposing) Do you recall what you said to Doc¬ 
tor Gordon about your physiean condition? A I called 
to explain my physical condition; yes, sir. 

Q Well, what was it at that time? A Well, I had a 
bump on there (indicating) as big as an egg. 

Q Where was this bump? Point it out. A Right up 
here (indicating). Right above my ear (indicating). 

Q On the left side of your head? A On the left side; 
yes, sir. 

Q And how did you feel? A Well, I felt groggy and 
very bad. 

20 Q Did you have any pain anywhere? A Oh, 
severe. 

Q Well, where was the pain? A Right in the whole 
side of—the left side of my head. 

Q When you went to work that morning what was the 
condition of your health? A What was that? 

Q What was the condition of your health the morning 
that you went to work— A (interposing) Perfect. 

Q (continuing) the morning of this accident? A I 
was in perfect condition. 

Q And how long had you been working at that time as 
an electrician at this particular place? A I had been out 
there about three years, at White Oaks. 

Q Now, would you describe what you did that eve¬ 
ning? 

Did Doctor Gordon see you? A No, sir. He didn’t 
see me immediately. 

Q Did you see Doctor Gordon later? A Yes, sir. 
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Q When did you see him? A I saw him a week 
later. 

Q And well now,— A (interposing) He told me 
to— 

21 Q (continuing) What was the progress of your 
condition for the next several days? 

Will you describe that? A Well, I stayed in bed and 
taken the prescription he prescribed, and I went—1 
stayed home. It was Saturday and Sunday and I stayed 
home. 

Q And was that under the instructions of your physi¬ 
cian? A Yes, sir. 

Q When did you next go back to work? A I went 
back Monday. I reported to work Monday, the same— 

Q (interposing) What was your condition at the time 
you reported? A Very bad condition. 

Q Well, what was it? A Well I went on sheer will 
power. 

Q Why weren’t you able to work? A Because I, I 
wasn’t responsible. I, I told my foreman I wasn't able 
to do anything, but I reported. 

Q Well now, you say you weren’t able to do anything. 

These (indicating) ladies and gentlemen don’t know 
why. You have to tell them how you felt. A Well, I 
felt groggy and dizzy. And I was afraid to handle any 
live wires or do anvthing wherebv it might make me 
worse. 

22 Q As a result of that, was your type of work 
that you had been doing changed on Monday? A 

Yes, sir. He told me to ride in the— 

MB. DOHERTY: (interposing) I object to what he 
said, if vour Honor please. 

THE COURT: Objection sustained. 

BY MR. BRAULT: 

Q Don’t tell us what he said. Just tell us what you 
did as a result of your instructions. A T didn’t practi- 
callv do anvthing but be there. 
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Q And how long did that continue ? A For one week. 
Q And then what happened? A Then I couldn’t 
stand it any longer. On a Friday, I—they sent me down 
to Naval Ordnance, Naval Gun Factory to have an X-ray. 

Q Now, during this week had you had occasion to 
see am* physician? A During that same week? 

Q Yes, sir. A Yes, sir. I seen Doctor Gordon im¬ 
mediately almost. 

Q How frequently did you see Doctor Gordon, do you 
know? A I would say around three times a week. 

MR. DOHERTY: If vour Honor please, I don’t 

23 quite understand the question. 

MR. BRAULT: He said three times a week. 
MR. DOHERTY: Which week is that? 

MR. BRAULT: Well, I’m leading up to that. 

THE COURT: Well, the week following the accident, 
as I understand it. 

MR. DOHERTY: Oh. 

MR. BRAULT: Yes, sir. 

BY MR. BRAULT: 

Q Now, did you continue to work that following week, 
Mr. Hunter? A No, sir. 

Q Did you continue to report for work? A No, sir. 
I, I stayed home for a long time after that. 

Q No, I am speaking about the first week after the 
accident. 

You said you went back to work on the Monday follow¬ 
ing the accident. A Yes, sir. 

Q And how many days after that did you report for 
work? A Five days. 

Q And that would bring you into the following Fri¬ 
day? A Yes, sir. 

Q And on that day what did you do? A I re- 

24 ported to my boss and told him I couldn’t stand it 
any longer; “I am not able to carry on”. 

Q And what was your condition? 
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Why weren’t you able to carry on? A Because I— 
my head was aching too severe. 

Q And did you have any other complaints, other than 
headaches? A Well, my headache, but it was so I didn’t 
know whether I was coming or going. 

Q Now then, did you report for work on the following 
Monday? A No, sir, I didn’t report again, never. 

Q And well now, can you generally describe your 
progress of your injury for the next week or several weeks 
after that? A Well, I, I stayed home in bed Ihere for 
possibly three months after that, in bed. 

Q And who took care of you during that time? A 
My brother. 

Q And who was your physician? A Doctor Gordon. 

Q Did Doctor Gordon come to your house to see you— 
A (interposing) Yes, sir. 

Q (continuing) or did you go to his office? A Yes, 
sir. He come to see me when T was in bed. When 
25 I got up I went to see him. 

Q For what period of time did you remain in 
bed? A Well, when I—after I went home and had this 
X-rav and evervthing, I staved in bed immediatelv. 

Q Now, did you go back to work on the Monday of the 
second week after the accident? A No, sir. 

Q Did you ever return to work at the Naval Ordnance 
Laboratory? A No, sir, I didn’t. 

Q Now, did there come a time when your job there was 
discontinued? A Yes, sir. It was August the 15th. 

Q Of the same year? A Same year: yes, sir. 

Q And do you know why your job was terminated? 
A Because of cutting down on, the Government was cut¬ 
ting down on quite a bit of the help. And I didn’t have 
permanent status. 

Q Because they were reducing the force? A Yes, sir. 

Q And your position was terminated? A Yes, sir. 

Q At that time did you have another brother other 


than the one you have already mentioned? A 

26 Yes, sir. 

Q And what was his business? A Electrical 

work. 

Q And where are you working now? A J. C. Hard¬ 
ing Electrical Company. 

Q And who is your supervisor? A My brother. 

Q And how long have you been working for him? A 
About three years. 

Q Well now, at the time that your position was termi¬ 
nated at the Naval Ordnance Laboratory did you have 
other work available to you at that time? 

• • • • 

A I was, I was ready to go to work the next day as 
soon as I was dismissed. 

Q Was there work available for you at that time? A 
There was. 

Q Where? A J. C. Harding Electrical Company. 

Q How long has your brother worked for J. C. 

27 Harding Electrical Company? A Thirty-four 
years. 

Q How many? A Thirty-four. 

Q Thirty-four. 

In what capacity is he working there now? A He is 
the head foreman of the shop. 

Q Were you able on August the 15th, 1949, physically 
able to return to work? A No, sir. I "wasn't able to go 
back there. 

Q And did there come a time when you were physic¬ 
ally able to return to work? A (There was no audible 
response.) 

Q Just say “yes” or “no”. 

Did there come a time when you were physically able 
to return to work? A Well, I am physically able now 
to go to work. 

Q Yes, but when were you first able to return to work? 
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A I went to work for Truland Electrical Company June 
the 29th, 1950. 

Q And in what capacity did you go to work for them? 
A As an electrician. 

Q Were you then a member of the electricians’ 
2S union? A Yes, sir. 

Q Do you know whether or not from August 
15th, 1949, to June the 29th, 1950, when you went to wmrk 
for Truland, was there work available to you as an elec¬ 
trician? A Yes, sir. 

Q Were you at any time between those two dates, 
August 15, 1.949, when your job was terminated at the 
Naval Ordnance Laboratory, and when you went to work 
for Truland in 1950, were you physically able to -work? 
A I wasn’t physically able to work until this time, June 
the 29th. 

Q All right, no. 

Would you state to the Court and jury very briefly why 
you were not able to work during that period? A Be¬ 
cause I was taking treatments for my head. I was trying 
to get well. 

Q Well, describe your— A (interposing) Well, my 
head—I was in grogginess. I couldn’t walk on a job and 
not be able to walk on a new building where I am liable 
to walk off the building. 

I was too groggy. I couldn’t hold my end up. 

Q And during this time where were you being treat¬ 
ed? A I was being treated at the Health Center down 
at Fourth and Indiana Avenue, Southwest. 

Q Were you also being treated by Doctor Gor- 
29 don? A Yes, sir. 

• • • • 

Q What was your answer to that? A Well, I didn’t 
see Doctor Gordon at the same time: no, sir. I only saw 
him on occasions, because T wasn’t going to let one doc¬ 
tor, as long as the Government wanted— 




Q (interposing) Well, yon were seeing Doctor Gor¬ 
don ? A Occasionally. 

Q Occasionally. 

When did you start going to the Public Health Service 
Clinic? A I’m not sure of the date, sir. 

Q And who sent you there? A Mr. Wright. 

Q That is someone connected with the Govern- 

30 ment? A Yes, sir. 

Q What was your salary at the time that you 
were working on the day of this accident? A Thirteen 
sixty-six per day. 

.• • • • 

Q (interposing) You said you w’ere earning $13.66 a 
dav? A Yes, sir. 

Q And you were wmrking a five-day week? A Yes, 
sir. 

Q And ho"w many hours a day? A Eight hours a day. 
Q So that you were on a forty hour week at thirteen 
sixty-six per day? A Yes, sir. 

• • • • 

31 Q Mr. Hunter, when you returned to work for 
the Truland Company, where did you work for 

that Company? A Washington Post project. 

Q And that was wdien they were building the new 
Washington Post building? A Yes, sir. 

Q And what was your salary at that time? A Salary 
at that time was $3 an hour: $24 a day. 

Q And w’as that at that time the regular union scale? 
A Yes, sir. 

Q Now, from June 29th, 1950, how long did you con¬ 
tinue to work? A I worked—October the 30th, 19.50. 

Q And what happened at that time? A I couldn’t 
work any longer. I had had an attack again that had 
been working on me, and I couldn’t, T couldn’t stick it 
out. 



24 A 


Q Well, how were you feeling? What caused you to 

leave the job? A It was a relapse of the same 

32 thing that I had before. 

THE COURT: Now, when was that? 

THE WITNESS: October the 30th, 1950. 

BY MR. BRAULT: 

Q And was it then necessary for you to discontinue 
working? A That’s right. 

Q And how long did you then remain away from work? 
A About four months. 

Q And then did there come a time when you went to 

work on another job? A Yes, sir. I went back to work 

and I went to work for my brother at J. C. Harding. 

Q Is that where you are working now? A Yes, sir. 

Q Have you been working continuously since that 
time? A Yes, sir, I have. 

Q If I understand your testimony, you did not work 
from October 30th, 1950, until March 15, 1951? A Yes, 
sir. 

Q What was your reason for not working during that 
period of time? A (There was no audible response.) 

Q Was it the same reason that you stopped working? 
A That’s right; yes, sir. 

33 Q And was work available to you at that time? 
A We have always had work. 

Q Were you physically able to work during that per¬ 
iod? A Yes, sir. 

Q Between October 30th, 1950, and March 15th, 1951, 
were you physically able to work? 

Were vou able to work after vou left the Washington 
Post building until you went to work for your brother? 
A No, sir. That’s when I was sick. 

When I left the Washington Post job I was sick for 
four or five months, and then when I got well I went 
back to work. I went to work for J. C. Harding. 

Q And have you been working for J. C. Harding con¬ 
tinuously ever since? A Yes, sir. 
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Q Have you lost any time from work since you went 
to work in March of 1951, any appreciable time? A No, 
sir. 

Q Now, prior to this accident had you lost any ap¬ 
preciable time from your work? A No, sir. I have 
been working continuously since I have been working for 
Harding. 

Q And before you had this accident had you w’orked 
continuously? A Yes, sir. Before I had the accident 
I had been working at the Navy Department, and 

34 I had been down there from ’42 until ’46. 

Q And what had been the condition of your 
health up until the time this accident occurred? A Per¬ 
fect. 

Q Had you ever had any accident of this kind before? 
A No, sir. 

Q Had it ever been necessary for you to remain away 
from work for any prolonged period on account of any 
illness? A No, sir. 

Q And all those years you say you worked as an elec¬ 
trician— A (interposing) Yes, sir. 

Q Now, during these periods of illness since the date 
of the accident, did Doctor Gordon have occasion to see 
you during those periods? A (There was no audible 
response.) 

Q Did you see Doctor Gordon about your illness after 
you became sick in October, between October and March 
of 1951? A Yes, T saw him. 

Q And were you also under treatment at the United 
States Public Health Service Clinic? A Yes, sir. 

Q And can you describe your physical condi- 

35 tion as to what made you believe that you couldn’t 
work? A Well, I had the same condition that I 

had when T had the blow. Tt was—my head was swim¬ 
ming, and I couldn’t—I just couldn’t work. 

Q Were you— A (interposing) It wasn’t because 
I didn’t want to. I wanted to keep working. 
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Q Well, what about your physical strength? 

Did you have any strength? A Well, I became weak 
from, from trying to hang on until I, I was too weak that 
I couldn’t make it any longer. And I knew I couldn’t 
hold my end up. 

So I had to stop until I recuperated. 

Q N ow, Mr. Hunter, are you married? A Yes, sir. 
Q And how long have you been married? A 1932. 

Q Since 1932? A Yes, sir. 

Q And do you live with your wife? A No, sir. 

Q How long have you and your wife been separated? 
A Well, off and on for eighteen years, I suppose, off and 
on. 

• * * • 

38 James R. Hunter 

the witness on the stand at the time of the taking of the 
recess, resumed the witness stand and testified further 
as follows: 

Cross Examination 

BY MR. DOHERTY: 

• • • • 

40 Q I see. 

Now, directing your attention to July 22nd, 1949, 
you had been advised prior to that date that you were 
to be let out of the Government. 

Is that right? A Yes, sir. 

Q Now, how long had you been working as an elec¬ 
trician out in that particular place? A Possibly three 
years. 

Q And it was on July loth of ’49 that you were in¬ 
formed that you would be let out as of August loth? 

41 A Yes, sir. 

Q Now, at any time during that three and a 
half years that you were with the Government, did you 
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attempt to leave the Government service to go out for 
these jobs that you were talking about from $13.99 a day 
to twenty-four? A I had considered leaving. 

Q But you hadn’t? A I hadn’t decided, but when 
the Government decided to cut the force down, I was 
very much considering. 

Q On the 22nd of July 1949 between 1:30 in the after¬ 
noon and four, specifically wdiat was your job? 

What were you supposed to do? A To install this 
outlet for the machine that was in 402 building. 

Q And you had worked there for a couple of hours 
at the time this thing happened? A I had to get the 
material up and all that was considered. I had to get 
the material and stuff to do the job. 

THE COURT: Speak a little louder and a little 
slower, and more distinctly, please. 

THE WITNESS: I had to get the material together 
to install an electric outlet in building 402. 

BY MR. DOHERTY: 

Q What time did you get over there that day? 
42 A About two o’clock. 

Q And what did you do in the period of time 
in those two hours that you were there between, say, two 
o’clock, or whatever it was, until the time this thing hap¬ 
pened? A Installing an outlet for the machine. Coca 
Cola machine. 

Q And do—did you have to drill in the wall? A 
Drill the concrete and to make straps to hold the molding 
to the wall. 

Q And you continued to work right along side of that 
Coca Cola machine during that period of time? A I had 
no contact. I— 

Q (interposing) Just answer my question. 

THE COITRT: Just answer the question. 

THE WITNESS: What was it? What was it again? 

MR. DOHERTY: Will you read the question? 
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THE COURT: Let the Reporter read the question. 

THE REPORTER: (reading) 

“Q And you continued to work right along side of that 
Coca Cola machine during that period of time?” 

THE WITNESS: Yes. 

BY MR. DOHERTY: 

Q And did you ever have any contact of any kind 
with the machine? A No sir. 

43 Q Never touched it in any way all that period 
of time? A No, sir. 

Q Now, where was the Coca Cola machine? Was it up 
against the wall, out from the wall or what? A It was 
against the wall on the floor. 

Q And— 

THE COURT: (interposing) Do not move that, 
please. 

MR. DOHERTY: I can’t move it? 

THE COURT: No. That is part of the permanent 
furniture of this courtroom. Everything has been meas¬ 
ured and placed. 

MR. DOHERTY: I am sorry. I was just trying to 
get something he could explain a little more fully to the 
jury on. 

THE COURT: That is all right. 

BY MR. DOHERTY: 

Q And say, this (indicating) is the Coca Cola ma¬ 
chine, the side of it. And say, that this (indicating) is 
the wall here, and there is another wall over here. 

Is that right? A No, sir. There wasn’t much—there 
wasn’t over three feet of space between the Coca Cola 
machine and the wall. 

THE COURT: In other words, the machine was not 
up against the wall? 

THE WITNESS: No, sir, it wasn’t against the 

44 wall in that respect. 

It was against the other wall. One wall here 




(indicating) but this is the outside wall here (indicating). 
This is the partition wall. 

• • • * 

47 BY MR. DOHERTY: 

Q Now, Mr. Hunter, you say that this (indicat¬ 
ing) is the Coca Cola machine. The back of it is up 
against the wall. 

Is that right? A Yes, sir. 

Q And tight against the wall? A Yes, sir. 

48 Q Now, this is more than three feet, but be¬ 
tween the edge of the Coca Cola machine and this 

wall over here (indicating) is about three feet. 

Is that right? A Not over that. 

Q Well, about that, as you said? A That’s right. I 
said about three feet. It could be two and a half feet. 

Q And you were working down right next to this Coca 
Cola machine for a couple of hours? A No, sir. I was 
running the molding over and down to it. 

Q To the box? A To install the outlet. 

Q And that was up against that (indicating) wall? 
A Yes, sir. 

Q And how long were you actually working right 
around that Coca Cola machine? A Well, that was the 
last thing I did when I got hurt. I put the level on it to 
see if it was straight. 

Q How long were you working right around the Coca 
Cola machine? A Well I didn’t have much there to do. 
Q What’s that? A I didn’t have much there to 

do. 

49 Q Well, you drilled around there for a while— 
A (interposing) I drilled for a clip up above— 

Q (interposing) And you drilled for a place where 
you "were putting the little fuse box, the place where you 
put the connection on to the Coca Cola— A (interpos¬ 
ing) Yes, sir. 
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Q And that was your job so that it would be ground¬ 
ed. 

Is that right! A Yes, sir. 

Q And had you known that any of the machines out 
there were not grounded! A Other machines on the 
base, you mean! 

Q Yes. A I had never checked the other machines. 

Q But the purpose of your job at that time was to 
have that machine—plug it in and have it grounded. 

Isn’t that right! Wasn’t that your job! A My job 
was to see that it was installed properly so that it would 
do away with the extension cords. 

THE COURT: Do away with what? 

THE WITNESS: The extension cords. 

THE COURT: Oh, yes. 

BY MR. DOHERTY: 

Q And now will you tell me just actually weren’t you 
putting something in the wall? A That’s right. 

50 Q Drilling in the wall? A Yes. 

Q How- long did it take you to do that? A 
Well, about—it took me a half hour to drill two holes in 
the concrete to put the lead shield in the wall to hold the 
box and start the molding up to run through the outlet. 

THE COURT: You will have to speak louder, Mr. 
Hunter, because the Reporter has difficulty in hearing you, 
and I am not sure whether any of the jurors do or not. 

BY MR. DOHERTY: 

0 Well, Mr. Hunter, during that half hour you were 
right in this (indicating) little space, weren’t you, between 
the Coca Cola machine and the wall? A Yes, sir. 

Q And you were there for about a half hour? 

THE COURT: Well, he has already— 

THE WITNESS: (interposing) Approximately. 

THE COURT: (continuing) answered that question. 
Le*’s move along. 

MR. DOHERTY: All right. 



BY MB. DOHERTY: 

Q This left side of the Coca Cola machine was about 
how far aw r ay from the box? A Possibly a foot. 

51 Q And at no time in that half hour did you 
touch that Coca Cola machine? A No, sir. 

Q Now,— A (interposing) I may have touched it, 
but I can say this: I started my outlet first and ran it up 
the w’all before I ran it to the outlet to make the 
grounds. 

Q But you had no wires whatever in that? A No 
wires whatever. 

Q Just the metal molding? A The metal molding. 
I was running—had nothing had no wires in it whatso¬ 
ever. 

Q But it was connected to the house electricity back— 
A (interposing) It was connected to the ground wdien I 
got through. 

I ran the box—first ran it up the wall the—to the con¬ 
duit of the system. When that w T as finished, I looked at 
the molding. I decided it wasn’t straight. I thought it 
wasn’t straight. 

I put the level on it, put my hand on the molding and 
the level and I looked at it, and I didn’t quite see it close 
enough. And I went in close and my face made contact 
with the Coca Cola machine. 

Q All right. 

52 Now, that is w’hat I would like to get to, Mr. 
Hunter. 

Are you righthanded or lefthanded? A I am right- 
handed. 

Q What hand did you use to put that machine up 
against the box, your level? A My left hand. 

Q And on what side of the box did you put it? A On 
the Coca Cola box? 

Q No. You didn’t put it on the Coca Cola box— A 
(interposing) No, I say, what side I put the outlet? I 
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put it on the left side of the Coca Cola machine, facing it. 
Q Leave the Coca Cola machine out of it 
The fuse box or whatever you have up there was a 
metal object? A Yes, sir. 

Q And you put your level up against it? A Yes, sir. 
Q Is that right?' 

And say that this is the wall (indicating) about how 
high is it from the floor where the box was or the outlet? 
A About the height that you now have there. 

Q Well, isn’t it higher than that? A Well, sort— 
some of them are only eighteen inches from the floor. We 
mount outlets eighteen inches from the floor, and some 
less. 

53 Q What was this one? A That one out there 
was possibly forty inches. 

Q That is three and a half feet? A About that. 

Q Three feet, four inches? A Yes, sir. 

Q Which is more than that, isn’t it? A I suppose it 
is. I didn’t— 

Q (interposing) But now, you had about a foot be¬ 
tween this box and the Coca Cola machine. 

Is that right? A Yes, sir. 

Q Now, here (indicating) is the Coca Cola machine on 
this side and there is a foot in between? A Yes, sir. 

Q And on this side (indicating) you have approxi¬ 
mately two feet. 

Is that right? A Yes, sir. 

Q And on what side did you put the level? A The 
wire mold? 

Q Yes, where did you put your level? A I put it so 
I could see it. 

Q Where did you put it? On which side of this outlet 
did you put it? 

54 On which side of it? A Well, I— 

Q (interposing) Wait a minute. A That’s a 
small thing, you know, the electrician is working on. He 
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looks at the bubble. He could see it from either side, but 
I didn’t quite see it. 

And I reached over that (indicating) way to see it, and 
my face contacted the machine. 

Q Please, just a minute, Mr. Hunter. 

Say, that this (indicating) is the outlet. A Yes, sir. 

Q And say that here (indicating) is the Coca Cola 
machine, you say, about a foot over from there (indicat¬ 
ing) f A Yes, sir. 

Q All right. Now, on which side of this outlet, did 
you put your— A (interposing) I think it was on the 
inside, if I remember correctly. I had my thumb on that 
and my fingers on the molding. 

Q Wait a minute. 

How big is that outlet? It is a little box, isn’t it? A 
It’s a box about that long and that wide (indicating). 

Q About six inches long and about three inches wide? 
A About three inches vide; yes, sir. 

Q Now, here (indicating) is the left side of this 
55 box for the outlet and here (indicating) is the right 
side. A Yes, sir. 

Q Now, which side— A (interposing) It was on 
the right side, facing— 

Q (interposing) On this (indicating) side? A Yes, 
sir. 

Q And you held it in your left hand? A Held it in 
mv left hand; ves, sir. 

Q And you are righthanded? A I am righthanded. 

Q Why did you put it over on that side instead of on 
the left? A Well, sometimes I take a hammer and use 
it lefthanded if it is in the position where I think I can 
do it better. 

Q But you said you don’t— A (interposing) I 
couldn’t see it because I didn’t get in close enough to see 
the bubble. My tools—may have had some dust on the 
level where the bubble is on the level. 
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Q But you would have more room on the left side, 
wouldn’t you, to see? 

THE COURT: I do not— 

THE WITNESS: (interposing) Well, I had no rea¬ 
son to know the machine was defective. 

56 THE COURT: I do not see that that makes 
any difference. 

MR. DOHERTY: It does make quite a bit of differ¬ 
ence, if your Honor please. 

THE COURT: You have a right to cross-examine 
him as to which side he put it, but why he did it one way 
rather than another, I think, is immaterial. 

BY MR. DOHERTY: 

Q Now, Mr. Hunter, can you come down here and show 
us just how you leaned against that, and lean against this 
place here (indicating)? A Yes, sir, I will. 

(Thereupon the witness retired from the witness stand 
and the following occurred:) 

THE WITNESS: I had the level in my hand, and I 
noticed the molding, and I wanted to see if it was 
straight. So I got down close like this (indicating). 

This machine stands about five feet tall. It is a brand 
new Coca Cola machine about this (indicating) wide; a 
big double one. 

And I reached down to see it when I put it on the box 
like that (indicating). And my face was this close to it, 
and when I got close to it, I couldn’t move. 

BY MR. DOHERTY: 

Q Well, what part of your face was against the wall? 
A This right face was against the Coca Cola ma¬ 
chine. 

57 Q Well, put your right face against the wall 
now? A It’s—this (indicating) is my right face. 

Q T know, but put it against the wall? A Well, I 
can’t. 

Q You can’t do it, can you? A Well, you do that 



against a hundred and ten volts with electricity, and you 
haven’t got a hundred and ten volts there. 

Q I didn’t ask you that, Mr. Hunter. 

I wanted you to put this right side of your face against 
the— A (interposing) I did the same thing like that 
and it hung me there. 

Q You haven’t got your face against the wall. 

MR. BRAULT: I object. He is arguing with the wit¬ 
ness. 

THE COURT: Now,— 

THE WITNESS: (interposing) This machine was— 

THE COURT: (interposing) Just a moment. Just a 
moment. 

THE WITNESS: I’m sorry. 

THE COURT: I do not think the witness is under 
anv dutv to conduct a demonstration, and in view of the 
fact that objection is made, I sustain the objection. 

MR. DOHERTY: The ruling is that I can’t ask him 
to show just how his face contacted the wall. 

Is that it? 

5S THE COURT: You may ask him questions and 
you are entitled to answers, but you are not at 
liberty to require him to perform gymnastics. 

MR. DOHERTY: Thank you. Well, he stated here 
that he has. 

BY MR. DOHERTY: 

Q Now, just what part of your face actually— A 
(interposing) The right side of my face. 

THE COURT: You mean the— 

THE WITNESS: (interposing) I can’t say whether 
it was a cheek, ear, or what it was. It was part of my 
body on the right part of my head. 

(Thereupon the witness resumed the witness stand.) 

BY MR. DOHERTY: 

Q Was it your head? A No, sir. It was my flesh. 
And the machine was out this (indicating) thick. 
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Q Was it the right side of your face here (indicating) 
that did it! A Yes, sir; that’s what, that’s what made 
contact with the molding. 

Q And that was up against the Coca Cola machine? 
A Yes, sir. 

Q Now, you made a report of this to your em- 

59 ployer? A I made a report to Mr. Nellider and 
Mr. Farrell. 

Q Did you tell your employer that you were plugging 
the machine in at the time that it happened? A No, sir. 
I wasn’t plugging the machine in. 

Q You didn’t say that to him at all? 

You didn’t say: 

(reading) 

Employee received an electric shock by plugging in a 
Coca Cola machine which had been improperly grounded. 
A No, sir. I had plugged no machine in whatsoever. 1 
had no plugging that had—I didn’t do none of that kind 
of work at all. 

I didn’t touch any caps or anything. 

Q But your job was to go over there and put a ground 
in so that this machine could be properly plugged in. 

Isn’t that right? A No, sir. I was ordered over 
there to install an outlet to take the place of the exten¬ 
sion cord. 

Q And how big a cord was there actually attached to 
the machine itself? A The cord itself? 

Q The one that came with the machine. The cord it¬ 
self. A Well, it was too short. 

Q I didn’t ask you that. 

60 I asked you how long it -was. A I would say 
the machine on the Coca Cola is about five or six 

feet long and the extension cord was about ten to fifteen 
feet long. 

Q Now, what happened actually to you when you 
pushed your body avray from the machine? 
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What happened? A I was slammed against this con¬ 
crete wall, the outside wall. 

Q Which is about— A (interposing) I believe, 
about thirty inches thick. That’s a—that’s the wind tun¬ 
nel building, and it’s a very thick building. 

Q And what part of your head struck that wall? A 
My left side. 

Q Where abouts? A Right above my ear (indicat¬ 
ing). Right above my ear. 

Q Did anything else get hit at all against the wall? 
A No, sir, just my head. 

Q And what happened to you after you contacted the 
wall? A I was knocked—I was knocked hard. I was 
practically out. 

Q Well, were you out? A I wasn’t out; no, 
61 sir. They didn’t find me that way. I was walking 
around and holding my head and hardly knowing 
what I was doing or where I was. 

Q Were you unconscious for any period of time? A 
I may have been. I don’t know. 

Q Well, were you knocked down at all? A Yes, sir, I 
was knocked down. 

Q Well, were you knocked down or were you knocked 
over against the wall or actually what did happen to you? 
A When I broke the contact when—my hand was on 
the wire mold and my face against the machine, my right 
arm was lose. 

I knew I was electrocuted and I broke the connection by 
my sheer strength, but I couldn’t quite catch myself fast 
enough and X was slammed against the wall and knocked 
out, practically knocked out. 

Q You didn’t have anything wrong with your arm at 
all so far as this electric current was concerned? 

It didn’t affect you at all? A No, sir; didn’t affect my 
arm. The shock didn’t affect me. It was the blow. 

Q And you had plenty of control of vour arm and 
could move it and do as you wanted with it. 
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Isn’t that right? A The right arm, yes, sir. The left 
arm was on the machine, on the wire mold. 

62 Q Could you use the left hand at all? A No, 
sir. I didn’t move it. I didn’t talk. I couldn’t speak. 

Q And your left hand was on this— A (interposing) 
My right thumb was on that and my fingers was on the 
molding. 

Q And did you ever see whether or not the level was 
there? 

Had you noticed that at all? A The level actually 
dropped when I was once made contact. The weight of it 
dropped from my fingers, and I "was held there. 

I couldn’t, I couldn’t, I couldn’t get away. 

Q Now, did you leave work right then right after 
that? A Absolutely. I—it was between four and ten 
minutes after. It was four o’clock actually about when 
it happened, and it was about ten minutes or so. 

And Mr. Deisroth and a couple of other electricians 
came around and they picked my tools up, and the other 
fellows, and put them in the box. 

And we went up to the shop. 

Q Now, did you have any burn of any kind on the 
right side of vour face? A Burn? No, sir. I had no 
burn from the electric shock at all. 

63 Q And this bump, how long did that bump stay 
on vour head that vou talked about? A Well, 

that bump stayed there for a considerable long time. I 
wouldn’t know exactly. 

Q Well, you had the bump on your head. Can’t you 
give us any idea of how long it was there? A Well, the 
bump was there—I wouldn’t know exactly how long it 
was there. I do know that I was so groggy that I felt 
like a football. 

T couldn’t tell whether it had gone or not because it 
was aching me so. 

Q Well now, was it there for a week or was it there 
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for ten days, or two weeks or what? A Well, I w^ould 
say a bump would probably go away normally, but the 
swelling was there for a considerable time. 

Q Well, that is what I wanted to find out? A After 
the bump was made then the whole side of my head was 
sort of enlarged there for awhile until it went down. 

Q And how long was that? A Possibly a month. 

Q Well, did you go to the Naval Hospital, the Naval 
Gun Factory or Receiving Station or something for treat¬ 
ment? A Well I went from there home first. 

64 Q Well,— A (interposing) I went to the 
Naval Gun Factory for an X-ray; yes, sir. 

Q When did you go there for that X-ray? A I went 
there for an X-ray a week later. 

Q And did they find anything abnormal at all at the 
time? A They, they, they said there wasn’t no broken 
bones. 

Q Did they say there was no abnormality at all? A 
Well, they don’t give me that data, but they told me 
there was no broken bones. I asked them, I said, “There 
may not be any broken bones, but I know something hap¬ 
pened, something else”. 

• * • • 

66 Q And when did you first see Doctor Gordon? 

67 A I saw Doctor Gordon on the 29th—I’m not sure 
which it was. 

THE COURT: Is Doctor Gordon going to be called as 
a witness, Mr.— 

MR. BRAULT: (interposing) Yes, your Honor. 

THE WITNESS: I don’t, I don’t remember when I 
saw Doctor Gordon. 

THE COURT: Well, you can ask Doctor Gordon. 

MR. DOHERTY: I think this is very material. 

THE COURT: I am not going to exclude this, but I 
am just suggesting that the doctor has his records, and he 
can testify more accurately. 
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MR. DOHERTY: Possibly. 

BY MR. DOHERTY: 

Q But when did you go back to see Doctor Gordon 
again? A Well, I didn’t see—he come to see me. I, I 
couldn’t—when I did come home after being out there a 
week, I stayed home and around the house, and I never 
went out of the house for about three months. 

Q Never went out at all? A No, sir. I couldn’t go 
out. I was in bed most of the time. 

• • • * 

69 Q (interposing) But you definitely didn’t leave 
the house during that period of time at all? A No sir. 
I didn’t leave that house for a long time. 

Q Well, when would you say was the first time you 
left the house after the 5th of August? A I don’t know 
exactly. 

Q Well would you say three or four months? A I 
know I didn’t sav no four months. 

Q Three or four, I said. 

This was August the 5th. Were you there October and 
November? A I was there September and October, I 
know. 

70 Q Did you go out to get any examination by 
anybody from the United States Public Health 

Service during that time? A I went down when they 
told me to cut out my doctor. They told me to go down 
to the dispensary at Fourth Street, Southwest. 

Q That was in November sometime, wasn’t it? A I 
believe. I’m not sure what the time was. 

Q Well, I mean, before that, did you go down at any 
time to have an examination down at the Public Health 
Service or at the Naval Hospital? A No, sir. I only 
w’ent—I only had one X-ray taken before I left White 
Oaks. 

Q There is no question in your mind that you didn’t go 
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out, say, between August 5th and sometime in October or 
November? A I don’t t hink so. 

Q Well, you would remember, wouldn’t you? A I 
hope so. I w'as in very critical condition at that time. I 
don’t know exactly. 

Q And what was wrong with you then? A Extreme 
dizziness and groggy. I didn’t know whether I was com¬ 
ing or going. 

Q Were you examined on August 5th, 1949, at the 
Naval Ordnance Laboratory by Doctor J. E. McClenahan? 

A I don’t know who the doctor was. It was Au- 
71 gust the 5th when they sent me down to the Navy 
Yard. 

Q On August 5th? A That was the X-rays that they 
made. 

Q And didn’t you go back there on August 26th of 
1949, to be re-examined and they found nothing wrong 
with you? A At the same place at the Navy Yard, was 
it? 

Q By Doctor J. W. Peabody. 

MR. BRAULT: What are you reading from? What 
are you reading from? 

MR. DOHERTY: So that there won’t be any question 
about it, if your Honor please, this was taken— 

THE COURT: (interposing) I beg your pardon? 

MR. DOHERTY: This is the statement of Mr. Wright 
that was taken in my office to get the history of this thing. 
BY MR. DOHERTY: 

Q Do you remember going out on the 26th of August, 
1949, and being examined at the Naval Ordnance Dis¬ 
pensary? A No, sir. I don’t remember being out there. 
I don’t remember. 

Q But you were still home during that period of time 
and being treated by Doctor Gordon. 

Is that correct? A Yes, sir. 

Q Now, when did you file vour claim for compensation 
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with the Compensation Commission? A I don’t 

72 remember that either exactly because I wasn’t able 
to go down and make a complaint until after I 

could get up. 

Q And you didn’t make any or file any claim until 
after you got out. 

Is that right? A I’m not too sure about that. I may 
have called up to find out if anything could be done about 
my compensation. 

Q Didn’t you file your claim in August? Wasn’t it in 
August? A (There was no audible response.) 

Q Didn’t you go down there the 26th of August to 
the Employees Compensation Commission and file a claim 
or file a paper with them? A I don’t remember. 

Q You don’t remember that at all? A No, sir. I 
don’t remember. 

Q Do you remember going down there on September 
16th, 1949, and at that time bringing with you a statement 
that was signed bv Doctor Gordon? 

Do you remember that? A No, sir, I can’t remember. 
I just don’t remember. 

Q Do you remember at any time getting a statement 
from Doctor Gordon to bring down to the Employees 
Compensation Commission? A I believe I brought 

73 a statement down there dismissing—I believe Doc¬ 
tor Gordon dismissed himself or they asked him to 

let the Government doctors take over. 

Q Wasn’t that sometime in October? A Possibly. I 
don’t remember the dates. 

Q Well, I mean the actual claim that you filed when 
you first filed your claim on August 26th, 1949, at the 
Employees Compensation Commission, didn’t you bring 
down at that time a letter from Doctor Gordon? A 
They wanted to know who was my physician. 

THE COURT: No, just answer the question. 

Did you bring with you a letter from Doctor Gordon 
at the time you filed your claim? 



THE WITNESS: Yes, sir. Yes, sir. 

• • * • 

74 BY ME. DOHERTY: 

Q Now, at that time, that statement that was 
given to yon by Doctor Gordon—didn’t you say the first 
time you saw him was on August 5th of 1949? A The 
first time? I thought the first time he saw me—yes, sir; 
that’s right. 

Q It was on August 5th? A I think it was the first 
time he saw me in person. 

Q Didn’t you go by to see him or anything— A (in¬ 
terposing) Yes. That’s the day I went down to the Navy 
—I went by the Navy Gun Factory for that X-ray. 

Q And that was the first time you saw Doctor Gordon 
for this injury? A Personally; yes, sir. I talked to him 
and he knew about the case from the beginning. 

Q When did you talk to him again after that first 
night of July 22nd? A What was that again? 

Q I said, when did you talk to Doctor Gordon again 
after that first night of July 22, when he gave you a 
prescription or gave your brother a prescription for you? 
A Well, I called him up during the week to see 

75 if any—I told him I was hanging on, and he thought 
it was nothing but a mere slight concussion or 

something that wouldn’t amount to anything. 

And I thought, I thought I could pull out of it. 

Q Did he give you any treatment for this head injury 
at all? A Not right away; no, sir. 

Q Well, did he ever at any time give you any treat¬ 
ment— A (interposing) He only give me treatment for 
taking the pains away, he told me. 

THE COURT: Well now, Mr. Doherty, the doctor, 
I understand from Mr. Brault, is going to be called as a 
witness, and you can get all this information from him. 

I think it would be in the interest of saving time and 
also in the interest of accuracy, because the doctor knows 
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better just what he prescribed for the patient than the 
patient does. 

MR. DOHERTY: Well, that part of it may be true, 
but I am trying to find out what the actual dates that he 
saw him were. 

THE COURT: Well, that is not what you were asking 
him. Well, you can get that information from the doctor 
also, because he will have his records and that would be 
more accurate than the patient’s recollection. 

76 MR. DOHERTY: It isn’t a question of accu¬ 
racy. This man was ill, and I think if he was very ill 
that he ought to know about it. 

THE WITNESS: Well, I— 

THE COURT: (interposing) Well, I understand, but 
I think you have exhausted this line of inquiry with this 
witness. 

BY MR. DOHERTY: 

Q Now, when did you start getting treatment down 
at the United States Public Health? A I’m not sure 
about those dates. 

Q How often did you go down there? When did you 
go down there? A I would have gone sometimes three 
times a week, and then again I would go once every two 
weeks. Different times; whenever they ordered me down 
there. 

Q Well now, Mr. Hunter, for a long period of time 
you said you were ill and unable to work. 

Now, after Doctor Gordon stopped seeing you or tak¬ 
ing care of you, you went to the United States Public 
Health. 

Is that correct? A Yes, sir. 

Q And who did you see down there? A You mean, 
what doctor? 

Q Yes. What doctors were treating you? A I 

77 first saw Doctor Thorpe. 

Q And who else? A Well then, then there was 
a “Mortel”, a Doctor Mortel. 
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Q And who else? A I don’t know anyone else. They 
were doctors, but I didn’t know w’ho they were. 

Q Did they give you any medicine dowm there, any 
medication of any kind? A They give me some kind of 
a medicine; yes, sir. 

Q Who gave you that? A I got that in the phar¬ 
macy. They ordered that, and I got it in the pharmacy 
there in the building. 

Q Who ordered it for you, some of the doctors? A 
Some of the doctors; yes, sir. 

Q Didn’t they tell you down there they couldn’t find 
anything wrong with you? A They don’t tell me any¬ 
thing. 

Q I am asking you whether or not they did tell you 
that? A Well, they tried me for a whole— 

THE COURT: (interposing) Well, just answer “yes” 
or “no”. 

Did they tell you that or not? 

THE WITNESS: No, they didn’t tell me anv- 
78 thing. 

BY MR. DOHERTY: 

Q Now, starting in October of 1950, didn’t they send 
you to a psychiatrist down there to check on you? A 
Psychiatrist? Yes, sir. 

Q And ho-w many psychiatrists did you see during that 
period of time? A I don’t know exactly. It was a lady 
doctor—whatever you call them, psychiatrist. And there 
was a man, Doctor Mortel. I remember him. 

Q How- many times did he examine you? A Well, I, 
I would say, half a dozen times. 

Q He was the head psychiatrist at the United States 
Public Health, was he? A I believe he was. 

Q And now did there come a time in December of 
1949—I am sorry. That was in October of 1949 when 
these psychiatrists saw you. 

Is that right? A I think it was. 


rs 
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Q I said u ’50.” I think it should have been ’49. A 
Yes, sir. 

Q And did there come a time in December of 1949 
that they told you that you were capable of returning to 
your employment ? A In’49? No, sir. 

79 Q Didn’t they say that come the first of Janu¬ 
ary that you should go back to your work? A I 
had knew nothing of it. 

Q You weren’t told that at all? A No, sir. 

Q And you finally went back to work sometime in the 
spring, was it, or early summer of ’50? A I went to 
work June the 29th, 1950. 

Q And then how long did you work? A I worked 
until October the 30th, 1950. 

Q And who did you go to see then ? A When I, when 
I stopped work? 

Q That’s right. A I went back down to the dispen¬ 
sary to see what thev could do for me. 

• i • • 

81 Q And what was wrong with you then? A 
Well the same effect, the same trouble had af¬ 
fected me as it had before. 

Q And— A (interposing) My left side only was 
giving me all the trouble. I had no trouble, no pain what¬ 
soever on mv right side. 

Q And Mr. Hunter, didn’t they find that the only thing 
that was wrong with you at that time was that you were 
anemic? A That’s what they said. I believe my blood 
was low. 

Q And they gave you some blood medicine and you 
became all right? A Built me up again; yes, sir. 

Q How long did they give you this blood medicine to 
take care of your anemia? A Well, they give it to me 
three times a week for three weeks, I think it was. 

Q And then they said you were all right to go 

82 back to work? A No, sir. Thev told me thev 
wanted to build me up quick, right away, and then 
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slow down, and once every two weeks or something of 
that sort. 

MR. DOHERTY: Will your Honor bear with me a 
moment? 

THE COURT: Surely. 

BY MR. DOHERTY: 

Q Mr. Hunter, did you tell—strike that. 

When did you see Doctor Mortel last? A When I 
saw him last? 

Q Yes. A I saw T him when you were with him. 

Q No, I mean, while he was down at the United States 
Public Health; not the time w T hen we w*ere taking this 
deposition in my office. 

The time prior to that when you saw him at his office 
at the United States Public Health. A I don’t remem¬ 
ber. 

Q Well now, did you see him again w T hen you went 
back there in October of 1950? A I’m, I’m all mixed up 
on these dates and things. I don’t have any recollection 
of them. It’s too far back for me. 

Q Well, let’s put it this way. I can see where that 
■would be true. 

You went to work in June, June 29th I think 
83 you said, at the Post? A Yes, sir. 

Q Of 1950? A Yes, sir. 

Q And you worked until sometime in October of 1950? 
A Yes. 

Q And then you went back to the United States Public 
Health? A Yes, sir. 

Q Now, how many times did you see Doctor Mortel 
between October, whenever you went back there or the 
first of November, and the first of March of 1951? A 
How many times I seen him? 

I don’t know. I don’t know how many times I saw 
him. 

0 Did you see him quite a few times? A I saw him 
possibly a half dozen times. 
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• • • • 


87 Victor Deisroth 

was called as a witness for and on behalf of the Plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 

Direct Examination 
BY MR. BRAULT: 

Q Mr. Deisroth, will you state your full name, please, 
sir? A Victor Deisroth. 

• • * • 

Q Where are you employed, sir? A Naval Ordnance 
Laboratory, White Oak. 

Q How long have you been employed there ? A Since 
October of ’46. 

88 Q And in what capacity are you employed 
there? A Now, I am an electronic technician. 

Q And in what capacity were you employed there in 
July of 1949? A Electrician. 

Q And what are your qualifications as an electrician? 
THE COURT: Well, is he testifying as an expert 
witness? If not, it is not necessary to go into his quali¬ 
fications. 

MR. BRAULT: I am going to ask him some questions 
on that. 

THE COURT: I cannot hear you when you— 

MR. BRALTLT: (interposing): Yes, your Honor. I 
am going to qualify him as an expert in addition to fac¬ 
tual testimony. 

THE COURT: Is he going to give expert testimony? 
MR. BRAULT: Yes, sir. 

THE COURT: Very well. 

BY MR. BRAULT: 

Q Would you state vour qualifications as an electri¬ 
cian? A Well,— 
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Q (interposing) Your training and any licenses or 
degrees that you may have. A 1 have a license, sir, in 
the District of Colummbia as a qualified electrician. 

Q How long have you been engaged or employed 

89 as an electrician? A Oh, I would say twelve to 
fifteen years. 

Q And— 

THE COURT: (interposing) Do you wish to concede 
his qualifications, Mr. Doherty? 

MR. DOHERTY: Well, the only thing I know— 

THE COURT: (interposing) Very well. You may 
qualify him. 

BY MR. BRAULT: 

Q How many years—what type of training did you 
have, Mr. Deisroth? A I served an apprenticeship. 

Q Under whom? A Thorn Engineering Company, 
Hazleton, Pennsylvania. 

Q What type of electrical—what did you do during 
that period? A Industrial wiring and house wiring. 

Q And have you ever done any work with electrical 
motors and electrical installations of that character? A 
Yes, sir. 

Q Are you familiar with, or, have you ever done any 
work on automatic and electrically operated coin vending 
machines? A No, sir. 

Q Are you familiar with the manner in which 

90 they function and operate? A I understand the 
fundamentals. 

Q I mean, so far as the electrical operation of it is 
concerned? A Yes. 

Q Mr. Deisroth, are you acquainted with the plaintiff 
in this case, Mr. James R. Hunter? A I know Mr. 
Hunter. 

Q And how long have you known him or when did you 
know him? A I met him at the Naval Ordnance Labo¬ 
ratory. 
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Q And he was employed there in what capacity? A 
As an electrician. 

Q Is that the same capacity in which you were em¬ 
ployed at that time? A Yes, sir. 

Q Did you work with him? A No, sir; I did not. 

Q Did you—how frequently did you see him? A 
Well, I would see him maybe once a week. We worked 
in different buildings. 

Q I see. 

Well now, did there come a time during the month of 
July, 1949, when you had occasion to see Mr. Hunter in 
Building 402? A There was, sir. 

91 Q And do you recall at this time the specific 
date on which that occured? A No, I don’t recall 
the dates. 

Q Well, what was the occasion? A Well, the occa¬ 
sion was that I was working in that building for a con¬ 
tractor. 

TPIE COURT: Speak a little louder, please, so that 
everyone can hear you. 

THE WITNESS: I was working for a contractor, who 
was building this building at the time, and Mr. Hunter 
had come in there occasionally, and I would see him then. 

I saw him the dav he had hurt himself. 

BY MR. BRAULT: 

Q Well now, where did you see him on the occasion 
that you just referred to? A In Building 402 which 
we— 

Q (interposing) In what— A (interposing) Sir? 

Q In what portion of that building? A Well, it’s a 
hallway, sir. 

Q Now, where was he with relation to any object in 
that hallway when you saw him? A Well, he was work¬ 
ing next to this Coca Cola machine. 

Q All right. 
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Now, will you describe to the Court and jury 

92 where that Coca Cola machine was located in the 
building? A Well, this Coca Cola machine is lo¬ 
cated in the hallway of this building. 

THE COURT: Turn in the direction of counsel so that 
everyone can hear you. Do not turn towards the wall, 
and keep your voice up so that both the jury and the 
Court and counsel can hear you. 

THE WITNESS: He was working in the hallway of 
this particular building. 

BY MR. BRAULT: 

Q And did you see him while he was actually working 
there? A Yes, sir. 

Q Do you know what he was engaged in doing? A 
He was putting in a receptacle so that the Coca Cola 
Company—operate this machine from. 

Q Now, up to that time do you know how long that 
Coca Cola machine had been at that particular location? 
A Oh, I would say, a few months. I don’t know the 
date there either. 

Q Your recollection is that it is a matter of months? 
A Yes. 

Q Prior to this incident? A Yes. 

Q And what was it hooked up to, up to that time? 

93 How was it connected to any current? A Well, 
we had—it was hooked up to what we call a night 

light circuit, a circuit that is turned on constantly. 

Q And where is that night light located? A In a 
hallway right underneath; the cord was brought up this 
stairway. As I recall, it’s correct. 

Q And what type of a cord was attached to this light 
socket? A It was a two conductor cord not polarized. 
Q All right, sir. 

Now, you mean by that, that the outlet which you 
stick into the receptacle had two points on it? A Yes, 


sir. 
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Q Was that the usual type of thing that you see in 
household appliances? A Yes, sir. 

Q And when you saw Mr. Hunter, can you recall about 
what time of the day it was? A As I recall, it was 
after lunch. I am not sure of the time. 

Q And what was his condition at the time you saw 
him? A Well, he was rubbing the side of his head; I 
believe, the left side. And he said that he had just— 

MR. DOHERTY: (interposing) I object to what he 
said. 

THE COURT: Objection overruled. This is 

94 part of the res gestae. 

You may proceed. 

THE WITNESS: And he told me that he had just 
hurt himself because of a shock that he had gotten from 
this machine. 

And when he got the shock, of course, he was working 
close to the wall in the corner there, and in getting away 
from it, he had bumped his side against the tile walL 
BY MR. BRAULT: 

Q What type of wall was that incidentaly? A Tile. 

Q And what was this building used for? A This 
building? It’s a wind tunnel building where it is oper¬ 
ated by the aeroblistics division. 

Q Do you know the thickness of this wall, Mr. Deis- 
roth, where he was working, the outside wall of the 
building? A Well, it wasn’t the outside "wall, I don’t 
believe. It was the inside wall. 

It is hard to describe it because there’s a number of 
walls. 

Q Well, do you know? A I would say the distance 
or the thickness of the wall would be, maybe, sixteen 
inches. 

Q Made of what? A Well, it is tile and steel. 

95 Q Tile and steel? A Tile and steel. 

Q Was the Coca Cola machine at the time you 
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were in there, if you know, was it hooked up to the elec¬ 
trical current or not ? A It was. 

Q It was hooked up by way of this night light that 
you speak of? A Yes, sir. 

Q Had you had occasion prior to this particular time 
when you saw Mr. Hunter, to use that Coca Cola ma¬ 
chine, yourself? A Yes, sir. 

Q For what purpose? A To get a Coca Cola, 

Q Had you observed anything unusual about the 
machine? A I did, myself, get a shock from this ma- 
china 

Q And how long prior to this particular incident had 
that occurred? A Oh, a few days. 

Q Mr. Deisroth, you said a moment ago that there 
was a two prong—you called that a socket or outlet. 
A Well, it’s a plug, a cordcab is the electrical term 
for it. 

Q But the common term for it is a plug? A 
96 That’s right. 

Q Two prong plug. And you distinguished that 
from a polaroid plug. A ‘‘Polarized”. 

Q Polarized. What do you mean by that? A Polar¬ 
ized is one so that the prongs are made so that it is im¬ 
possible to reverse them. 

Q Well, what happens when you reverse them? 

I mean, when you reverse the two prong— A (inter¬ 
posing) Well, you change the potential that is on the 
line. 

• • • • 

BY MR BRAIJLT: 

Q Having received a shock yourself from this machine 
prior to this incident, were you in a position to 
-97 know, as an electrician, what the cause of that 
was? A Certainly, I know the cause for it. 

Q Will you tell us wdiat, in your opinion, was the 
cause? A The cause was that the potential side— 
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ME. DOHERTY: (interposing) What are you talking 
about, the shock? 

THE COURT: No, objection overruled. 

Are you objecting? 

MR. DOHERTY: I am objecting, if your Honor 
please, that the question goes tc a shock he received 
which has no bearing on this at all. 

THE COURT: Oh, I will allow it. Objection over¬ 
ruled. 

You may proceed with your answer. 

THE WITNESS: Just a moment. 

THE COURT: I will have the Reporter read the 
question. 

THE REPORTER: (reading) 

“Q Will you tell us what, in your opinion, was the 
cause?” 

MR. DOHERTY: My objection is to that. 

THE COURT: I understand. I have ruled on it. You 
do not have to repeat it. 

I have ruled on your objection. It only confuses things 
to have counsel repeat the same objection. 

Do you have the question in your mind, sir? 
98 THE WITNESS: Yes. 

THE COURT: You may answer it. 

THE WITNESS: The cause was that the potential 
was on the machine. 

THE COOT: W T ell now, can you explain that in non 
technical language. 

I do not know whether the jurors have had any elec¬ 
trical background, but the Court certainly has not had 
beyond high school physics. 

Just what do you mean by that? 

THE WITNESS: W 7 ell, what we call “ground” is a 
neutral point in electricity, and negative or positive, any 
reference point away from that neutral point is a poten¬ 
tial. 
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THE COURT: Well, what was the cause of your get¬ 
ting a shock? Can you explain that in non technical 
language? 

THE WITNESS: Well, the cause of getting a shock 
was due to improper wiring. 

BY MR. BRAULT: 

Q Improper wiring where? A Or some defect in the 
machine. 

Q Would that be on the inside of the machine or on 
the outside of the machine? A It would be on the in¬ 
side of the machine. 

Q And would that cause a shock by contacting 

99 the exterior of the machine? A It would. 

Q Now, is there any way in which, by the use 
of some attachment on the outside of the machine, that 
such a thing can be prevented? A There is. 

Q And by the use of what, sir? A A ground wure. 

Q Is that what you referred to as a polarized wire or 
plug? A I did. 

Q What happens when you use a polarized plug in¬ 
stead of one of these two prong plugs? A Well, any 
leakage of voltage would be grounded or dissipated, and 
you could not feel it because the resistance or your body 
would be higher than the conductor that you vrould use. 

THE COURT: Now, at the risk of displaying my 
ignorance of electricity, how would you connect the 
ground wure? 

THE WITNESS: The ground wire, Judge, could be 
hooked up in many ways. Just clipping a clip onto it and 
putting it to a water line or some low point. 

BY MR. BRAULT: 

Q Is that a well known procedure among electricians 
and persons experiences in the installation of elec- 

100 trical machines and machinery? A It is. It’s also 
become a law in the District. 

Q No. 
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THE COURT: Well, this was outside of the District 
of Columbia, was it not? 

THE WITNESS: Yes, sir. 

BY MR. BRAULT: 

Q Now, do you know of your own personal knowledge 
whether or not other persons, in using that particular 
machine, had prior to Mr. Hunter’s experience, received 
a shock? 

MR. DOHERTY: I object to that, if your Honor 
please, as hearsay, too. 

MR. BRAULT: No, I— 

THE COURT: (interposing) Unless he was present— 

MR. BRAULT: (continuing) I asked— 

THE COL T RT: (continuing) and saw this, I am going 
to exclude that. 

MR. BRAULT: Well, I qualified my question by “per¬ 
sonal knowledge”. 

THE COURT: Oh, well, you know, laymen might in¬ 
clude hearsay as part of personal knowledge. 

MR. BRAL7LT: Well, I will put it more direct, if 
your Honor please. 

BY MR. BRAULT: 

Q Were you present on any other occasion when a per¬ 
son or any other person received a shock from this 
101 machine? A No, I wasn’t. 

Q Did this experience of a shock happen to you 
once or more than once? A Just once, sir. 

Q Now, sir, Mr. Deisroth, had you been present when 
this machine had been serviced at any time prior to this 
incident? 

Had you seen the machine being serviced, in other 
words? That is, either bottles being placed in the ma¬ 
chine or taken out or the machine opened up for any 
reason at all? A Yes. 

Q And did you see—are you able to identify the per¬ 
sons whom you saw servicing that particular Coca Cola 
machine? A No, I could not identify that. 
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Q Do you recall how they were dressed? A Well, I 
do know that they wore the familiar blue shirt with the 
Coca Cola written across the back. 

MR. DOHERTY: If your Honor please, I move that 
that be stricken. 

THE COURT: On what ground? 

MR. DOHERTY: On the ground that just the mere 
fact that Coca Cola was wudtten on the back of it doesn’t 
mean anything. That is not proof of anything. 

THE COURT: Well, I think it is admissible. 
102 Objection overruled. 

BY MR. BRAULT: 

Q Now, did you see the machine being serviced subse¬ 
quent to the incident involving Mr. Hunter? 

MR. DOHERTY: I object to that. 

THE COURT: Objection sustained. 

BY MR. BRAULT: 

Q On these occasions that you have, prior to Mr. 
Hunter’s experience, when you saw these men there, can 
you tell us what they were doing? 

THE COURT: I did not hear your question. 

MR. BRAULT: I asked what they were doing to the 
machine. 

THE WITNESS: Well, they, the Coca Cola men— 
man, rather,— 

MR. DOHERTY: Objection. Just a moment. 

I object to that. It is not responsive. He has already 
stated— 

THE COURT: (interpoisng) Objection overruled. 

You may proceed with your answer. 

THE WITNESS: I know that it was a man from Coca 
Cola or one dressed with the Coca Cola shirt on that 
came in and serviced the machine. 

THE COURT: Now, what do you mean by “serviced”? 
Just what did he do? 
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THE WITNESS: He was a mechanic with a 
103 box of tools, and I know I saw him working on 
the machine. 

BY HR. BRAULT: 

Q And that was the same machine that was involved 
with Mr. Hunter? A It was. 

Q And was it the same machine that you say had been 
there for a period of several months? A It was. 

Q Had it been in the same location during all of that 
time. A It was. 


• • • • 


105 Cross Examination 

BY MR. DOHERTY: 

• * # • 

106 Q Were you working for the Government or 
working for some private organization? A Work¬ 
ing for the Government, Naval Ordnance Laboratory. 

Q And I understood your statement yesterday, or, you 
to say, something that you were working for some con¬ 
tractor. 

Did vou make such a statement? 

Is that who was building the building? A No, sir. 

Q Was the building completed at the time? A The 
building was being built. 

Q Being built by the Government or some contractor? 
A Well, the Government supervised the 'work. 

Q I see. And what was your actual work in the build¬ 
ing? A Electrical installation. 

Q And what do you mean by that? A Well, instal¬ 
ling industrial equipment, transformers, rectifiers. We 
have a number of different kinds of electrical equipment 
in this building. 

THE COURT: Would you mind keeping your voice 
up, please? 
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BY ME. DOHERTY: 

Q And was that the work that you were doing in July, 
July 22nd, 1949? A Yes, sir. 

107 Q Wasn’t your only work at that time, putting 
in bulbs in the lights? A No, sir. 

Q Wasn’t that all you did? A (There was no audi¬ 
ble response.) 

Q Did you do anything else besides put bulbs around 
throughout the various places 'where they were needed? 
A I did not put in bulbs. 

Q You deny that you were—your only work at that 
time was putting in bulbs and fuses ? 

THE COURT:. Well he has answered the question. 
He said, “no”. 

MR. DOHERTY: I am talking about fuses now. 

BY MR. DOHERTY: 

Q Wasn’t that your work? A Repeat that question 
please. 

Q Wasn’t the only wmrk that you did out there in that 
building in July, on July 22nd, 1949, was to put bulbs in, 
fresh bulbs and fuses when it was necessary throughout 
the building? A I did not put bulbs in. 

Q How’ about fuses? A Not fuses. I installed elec¬ 
trical equipment. 

Q Now, you said that you were shocked by this par¬ 
ticular machine prior to July 22nd, 1949? A Prior 
108 to July the 22nd? 

Q Yes. Prior to the time that Mr. Hunter was 
injured. A Yes, to the time Mr. Hunter was injured. 

Q Had you used the machine very often prior to that 
time? A Occasionall} 7 . 

Q And how many times had you been shocked? A 
Once that I had noticed. 

Q Once that you noticed? A Once that I noticed it. 

Q And when was that in relation to July the 22nd, 
1949? A Sir, I don’t remember the dates exactly. This 
has been a long time ago. 
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Q And what kind of a shock did you get from it? 
A An electrical shock. 

Q I mean, in what way did it affect you? A Well, 
other than I could feel it, but at that time I had not) 
had my hand against another grounded point. So I 
didn’t notice it. 

Q And normally would a person who is an electrician 
like yourself know whether a machine was grounded or 
not? A That depends a lot on conditions. If his feet 
were damp— 

Q (interposing) No, you are not answering my ques¬ 
tion. 

109 I am asking you whether or not a normal, ordi¬ 
nary electrician like yourself and Mr. Hunter, could 
tell by looking at a machine whether or not it was 
grounded? 

Let me ask you about being grounded and not being 
grounded. Will you explain that, please? 

I always understood that when a thing was not gound- 
ed, you could get a shock. Mr. Hunter said something 
else. 

Now, if it is grounded you get a shock? Will you 
explain it so we will know? A When we refer to a 
ground, it means that there was a potential, that is, 
grounded, the case of the machine to that, to that poten¬ 
tial. 

So, therefore, they become the same and then there is a 
difference. 

Q What do you mean they become the same? 

THE COURT: No let the witness finish his answer. 

Mr. Doherty, you had a lot of preliminary facts in your 
question. I suggest that you reframe your question with¬ 
out any preliminary statement 

Just ask what you want. 

MR. DOHERTY: All right. 

BY MR. DOHERTY: 

Q Will you explain to us when a machine, any elec- 


trical instrument, is grounded or not grounded? A If 
you have defective wiring in a machine whereby 

110 the potential is grounded to the case of that ma¬ 
chine regardless of what it is, and you happen to 

be standing on the ground, you can notice the potential 
You can measure it with a meter. 

THE COURT: Now, in order to clarify my own think¬ 
ing, I would like to ask you this: 

If the machine has a ground "wire, such as attached to 
the radiator or something of that sort, that would prevent 
the shock? 

THE WITNESS: That would, your Honor. 

THE COURT: Because that would allow the electric¬ 
ity to escape. Is that it? 

THE WITNESS: That is correct. 

THE COURT: But if there is no ground, and there is 
a defective wire, there might be a shock? 

THE WITNESS: That is correct. 

THE COURT: Thank you. 

BY MR. DOHERTY: 

Q All right. 

Now, the normal electrician coming to a machine of that 
type, could he tell whether or not it was grounded or not 
grounded? A Not unless he examined it. He couldn’t 
tell by looking at it. 

Q Could he tell from whether there was a wire 

111 bringing it to some ground or through some pipe, 
when you— A (interposing) Through examina¬ 
tion, he could. 

Q Well, if a person is working around it two or two 
and a half hours during that period of time wouldn’t he 
ascertain that fact? A If he hadn’t touched that ma¬ 
chine he wouldn’t notice it. 

Q Now, his job—do you know ■what his job was there 
that day? A I understand his job was to install a new 
receptacle to accommodate that machine. 
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Q And for that particular machine? A Yes, sir. 

Q And he was putting one of these two wire things in, 
which would normally ground the machine. 

Is that right ? A I do not know the type. 

Q Now, do you know how long a wire was on the 
machine, itself? A I can not correctly answer that. 

Q Now, where was it, where was this machine con¬ 
nected to the electricity? A It was fed through an ex¬ 
tension cord that was tied in with the night light circuit. 

Q And had you ever connected that wire at any 
112 time, that extension cord? A No, sir. 

Q Now, when you saw Mr. Hunter did he have 
any evidence of an injury on his body? A He "was rub¬ 
bing the side of his head, which had a red mark on it, 
and he told me that he had hit it against the wall. 

Q Just answer my question. 

Where was the mark? A I believe, on the left side of 
his head, sir. 

Q It was on the head, or, was it a bump, a big bump 
or was it just a mark? A When I had seen it, it was a 
large red mark. 

Q Now, you said yesterday in your testimony that you 
saw some men working on that machine sometime before 
July 22nd, 1949, and that they had Coca Cola blue jump¬ 
ers or something with Coca Cola written on it. A I did 
not say—I did not give you a date. 

Q Well, was it before July 22nd? Was it before he 
was injured? A No, sir. 

Q It was after? A It was after. 

MR. DOHERTY: Well then, I move, if your Honor 
please, that that be stricken. I understood his tes- 
113 timony yesterday to be that it was before. 

THE COURT: Well now, you testified that you 
at one time received a shock from the machine. 

Was it before or after Mr. Hunter had his accident? 

THE WITNESS: It was before. 
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THE COURT: Before. 

Your motion is denied. 

MR. DOHERTY: What I was asking about was this, 
if your Honor please. He said yesterday as I under¬ 
stood him that he saw some men with Coca Cola written 
on their shirts working on the machine— 

THE COURT: (interposing) Oh, I beg your pardon. 
Well, I misunderstood your motion. 

Did you see the machine serviced by men wearing 
Coca Cola uniforms before or after Mr. Hunter’s acci¬ 
dent? 

THE WITNESS: After. 

THE COURT: After. 

MR. DOHERTY: Then I move that his testimony as 
to that point be stricken, because I understood his testi¬ 
mony yesterday very definitely— 

THE COURT: (interposing) Well now, just a mo¬ 
ment. I do not invite argument on a motion in open 
Court. 

Gentlemen, you may come to the Bench. 

• • # • 

2 (Thereupon counsel for the respective parties, 
the Clerk of the Court and the official reporter 

3 approached the Bench, and out of the hearing of 
the jury the following conference was had with 

the Court:) 

THE COURT: This is an important matter and if you 
wish to be heard on that, Mr. Brault, I will hear you. 

MR. BRAULT: Yes. Of course, I understood him to 
say “before” yesterday too. But now he says that it was 
after. 

THE COURT: I am inclined to grant Mr. Doherty’s 
motion— 

MR. BRAULT: (Interposing) I understand you are. 
THE COURT: (continuing) but I will give you an op¬ 
portunity to be heard first. 
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MR BRAULT: The only point I make is this: They 
deny that they—up to this time, that they had anything 
to do with the maintenance or servicing of that machine. 

Now, it seems to me if they came there within a few 
days after this accident it would be evidence of the fact 
that they w’ere servicing and maintaining this machine, 
and not necessarily evidence that the machine was defec¬ 
tive or anything of that sort. 

I recognize that the rule usually is on a question of 
repairs of a defective condition is not admissible because 
it is against public policy. 

THE COURT: That is not the purpose for which it 
has been offered, as I understood it. 

MR. BRAULT: No, sir. It is not the purpose 
4 for which it is being offered. 

I only offer it for the purpose that the Coca Cola 
Company were the owners and that they w’ere servicing 
and maintaining this machine at or about this time, both 
before and shortly after this accident, from which we 
could draw the inference that they were servicing it at 
tlie time of the accident. 

THE COURT: Well, I am going to ask the witness a 
question before I decide this motion. 

(Counsel for the parties and the others at the Bench 
conference then resumed their places before the jury.) 

• • • • 

114 THE COURT: How soon after Mr. Hunter’s 
accident was it that you happened to see men in 
Coca Cola uniforms servicing the machine? 

THE WITNESS: I would say, your Honor, about a 
week later. 

THE COURT: I am going to allow the evidence and 
deny the motion. 

This evidence is admitted for no other purpose except 
as it tends to show’ that the machine was maintained by 
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the Coca Cola Bottling Works, Incorporated, the Defend¬ 
ant in this action. 

Now, the mere fact that this was seen subsequently in¬ 
stead of prior to the accident, I think, is immaterial, be¬ 
cause there is a rule of evidence that if a fact is estab¬ 
lished or shown to exist, an inference may be drawn in 
the absence of evidence to the contrary that it existed for 
sometime afterwards and for sometime prior. 

For this reason the Court is admitting the evi- 
115 dence, and it is admitted only on that one issue and 
for no other purpose. 

• • • • 

Q I show you this photostat, a copy of a typewritten 
statement and ask you if that is your signature on it? 
A It is. 

Q That is your signature ? A Yes, sir. 

Q Now, that is dated October 6th, and in that state¬ 
ment did you make this statement: 

(reading) 

While I did not actually see the accident, I came upon, 
came up to the machine immediately after and noticed 
Mr. Hunter had quite a large bump on his head as a re¬ 
sult of striking it on the tile wall. 

Now, did he have a big bump on his head or a large 
bump on his head, or was it just a red mark as you just 
stated? A As I recall, he had a large red mark on the 
side of his head, (indicating). 

• • * * 

117 Q Now, getting back to the question on the 
uniform, will you describe the uniform that these 
people had on that came there? 

You say the Coca Cola people came to do some work on 
the machine. A It was the uniform that the Coca Cola 
drivers wear. 

Q What was it? Describe it, please. A Well, as I 
recall, they wore a blue uniform. 
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Q And what— A (interposing) A blue shirt with 
the Coca Cola in red lettering, I believe, across the back. 

That’s how I recall it. 

Maybe their uniforms, I believe now are yellow with a 
green stripe. I don’t know. But as I recall it then, it 
was a blue uniform. 

Q Now-, do you know- who put this extension w r ire up 
there? A I do not, no. 

118 Q Never saw- that done? A No, sir. 

MR. DOHERTY: That is all. 

Redirect Examination 
BY MR. BRAULT: 

Q Mr. Deisroth, you v-ere asked about the extension 
cord or the extension wire. 

Would the extension vdre have anything to do w-ith the 
condition of the machine itself with reference to this po¬ 
tential that you described, w’hieh would cause the shock 
if he touched it? A Yes, and no. If the extension wdre 
wrere braided in some way or frayed inside the machine, 
that could have touched the machine, it would cause that 
condition. 

Q Well, inside the machine— A (interposing) In¬ 
side the machine, that’s w T hat 1 say, I don’t know. 

Q I am talking about the extension cord that ran from 
the light fixture to the cord that is a part of the machine 
itself. A That cord wrould have nothing to do with it. 

Q Nothing to do with it at all even though it were 
defective? A That’s correct. 

Q And then you were also asked about the 

119 shock which you received. 

Would it make any difference in the intensity of 
the shock if the person v T ho had touched the machine had 
his other hand or part of his body on the metal mold, 
wdrich w-as then attached to the wall. A Defmitelv Sv. 


^ And why is that, sir? A It would complete a bet¬ 
ter ground. 

Q And how would that affect the intensity of the shock 
or, I mean, to what extent would it affect it? A It 
would decrease the resistance of the path of the current 
of voltage that would travel and therefore, raise the po¬ 
tential. 

Q You mean by that that the shock would be greater 
or lesser? A The shock would be greater. 

Q And in your opinion would that shock he sufficient 
to cause a person to pull his head away quickly with a 
jolt? A Definitely. 

MR. BRAULT: I believe that’s all. 

Recross Examination 
BY MR. DOHERTY: 

Q How long have you been an electrician? A About 
fifteen years, sir. 

Q Have you in that peirod of time ever seen 
120 anyone get frozen by reason of electricity to some 
particular instrument? A Yes. 

Q You have? A And no. I have seen both cases 
happen. 

Q You have seen a person get frozen to a metal ob¬ 
ject? A I have. 

Q And what voltage was being used? A Four hun¬ 
dred forty volt, three phase current. 

Q Now, when that occurred was the person burned 
that was frozen to the machine? A He was. 

Q He was burned on the side where he was frozen to 
the 'whatever it was, the metal or what it might have 
been? A That’s correct. 

Q He had a burn on his face? A No, on his hands. 

Q On his hands. 

Now, on this day did you notice where the molding had 
been placed by Mr. Hunter, where it was connected to? 
A Yes. 
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Q Was it connected to the same place where this ex¬ 
tension cord was put in? A No. 

Q Entirely different place? A It was. 

121 Q Now, do I understand your testimony to be 
that if this extension cord was frayed in some 

way or other and that it was some part of the live wire 
touching that machine, you wouldn’t get a short that same 
way? A It would be. It would be a short or it would 
ground the machine if it was frayed, but it would have to 
be inside the machine in order for that to happen. 

Q And if the outside was metal, it wouldn’t hurt at 
all? A If the outside of what was metal? 

Q If we have a metal machine and there is an electric 
wire that is live touching it on the outside of that ma¬ 
chine, wouldn’t you get a shock from that just the same as 
if it were on the inside? A Yes, sir, you would. 

MR. DOHERTY: That’s all. 

THE COURT: You may step down. 

MR. BRAULT: Your Honor, I am just wondering if 
there is one point clear about these cords. 

THE COURT: Very well. You may ask any ques¬ 
tions to clarify it that you wish. 

Redirect Examination 
BY MR. BRAULT: 

Q Do you know whether or not this machine comes 
equipped with its own cord to which it plugs into 

122 receptacle? A It does. 

Q And the extension cord you are referring to 
would be an additional extension cord that was supplied 
by the Navy Department to run from that cord which was 
attached to the machine to a light fixture. 

Is that correct? A That’s correct. 

Q And that is the one you referred to as being—if 
it were frayed or anything of that sort, that it would not 
affect this machine? A Well, to add an extension cord 




to increase the length of the line in which yon are going 
to run power to or from— 

Q (interposing) Yes? A So it would have to be 
frayed some place where it had touched the machine. 
Away from, it would cause no damage. 

Q But the machine itself was equipped with a cord 
that started from inside the machine and came on outside 
to which it plugged into a receptacle? A That is cor¬ 
rect. 

• * * * 

(Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter approached 
the Bench, and out of the hearing of the jury the fol¬ 
lowing conference was had with the Court:) 

MB. BRAULT: May I ask if this witness may be 
excused? 

THE COURT: The witness may be excused. 

MR. BRAULT: You can leave, Mr. Deisroth, if you 
wish. Thank you. 

5 THE COURT: Gentlemen, in view of the im¬ 

portance of the evidence, that this witness about a 
week after the accident saw a man in a Coca Cola uni¬ 
form servicing the machine, I think it would be well if I 
enlarged the statement of the grounds for my ruling by 
referring to two authorities, which, I think, sustain it so 
that they may be in the record. 

Do you want to get a piece of paper? 

MR. BRAULT: If I may. 

THE COURT: Here you are. 

AIR. BRAULT: Thank you. 

THE COURT: Now, the case of District of Columbia 
vs. Gray , 6 Appeals D. C. 314, involved an action by a 
property owner against the District of Columbia for dam¬ 
ages caused to his property by the overflow of a sewer, 
said to have been caused by obstructions therein. 
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The plaintiff offered testimony to the effect that four 
days after the first overflow the sewer was explored and 
accumulations of sand and other material constituting an 
obstruction was found in it. 

It was objected on appeal that this evidence was inad¬ 
missible because it related to a condition that existed sub¬ 
sequent to the time in question. 

The Court overruled that objection and made the fol¬ 
lowing statement, that is in District of Columbia vs. Gray, 
6 Appeals D. C. 314, at page 318: 

6 “It is the dictate of reason that the existence of a 

certain state of facts at any particular time can be 
shown by proof of the conditions existing immediately 
before or after that time, when in the nature of things 
the conditions at the precise moment of time cannot be 
shown, and the circumstances are such that any reason¬ 
able mind will infer from the conditions that are shown 
to exist their continuance or pre-existence.” 

Now, there is another case somewhat similar, Baltimore 
& Potomac Railroad Company vs. Carrington, 3 Appeals 
D. C. 101, 113. 

That case involved a railroad accident and one of the 
disputed facts was whether the gatekeeper of the railroad 
was asleep at the time of the accident. 

The Court admitted evidence to the effect that two and 
a half hours before the accident, the gatekeeper was seen 
to be asleep. The Court of Appeals held that this evi¬ 
dence was relevant and admissible. 

I thought it might be well to have in the record the 
authorities on which I am basing my ruling. 

MR. BRAULT: I appreciate that. Thank you, sir. 

• • • • 

123 Paul J. French 

• • • • 

Direct Examination 
BY MR. BRAULT: 

Q Will you state your full naem? A Paul J. French. 
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• • • • 

124 Q Now, Mr. French, where are you employed? 
A At the Naval Ordnance Laboratory. 

Q And how long have you been employed there? A 
A little more than five years. 

Q And in what capacity are you employed there at the 
present time? A I am the deputy civilian personnel of¬ 
ficer. 

Q And have you produced as a result of a subpoena 
served upon you the payroll record of Mr. James R. 
Hunter? A I have what is called the service record 
card of Mr. Hunter. 

• • • • 

126 Q Do your records indicate whether or not he 
had been employed continuously since December 

23rd, 1946 through July, 1949? A He was employed 
continuously from December ? 46 through August of ’49. 

Q All right. Now, do your records indicate there 
came a time when his employment was terminated? A 
Yes. 

Q And what is the date on which his employment was 
terminated? A August 15th, 1949. 

Q Do your records indicate the reason for the termi¬ 
nation of his employment? A Yes. He was separated 
by displacement. 

Q What is meant by that ? A That is, that is because 
of the type of appointment 'which he had. The Civil 
Service Commission ordered the Laboraotry to separate 
all employees with that type of appointment. 

Q What type of appointment was that? A It was a 
temporary appointment. 

127 Q So that the Laboratory was required to sep¬ 
arate Mr. Hunter because he was a temporary ap¬ 
pointee at that time? A Yes. 

Q Did that apply to other employees as well? A 
Yes. 
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THE COURT: Well now, was this a reduction in 
force, as they call it? 

THE WITNESS: It was the result of reductions in 
force elsewhere in the Government. Because of that, 
the Commission ordered us to displace temporary em¬ 
ployees. 

THE COURT: And hire permanent ones instead? 
THE WITNESS: And hire those who were perma¬ 
nent ; yes, sir. 

BY MR. BRAULT: 

Q You mean, by transferring from other departments 
those persons who were permanent employees and had 
civil service status? A Yes. 

• • * • 

128 Gorden C. Jones 

was called as a witness for and on behalf of the Plaintiff, 
and being then and there duly sworn by the Clerk of 
the Court, assumed the witness stand and testified as fol¬ 
lows : 

Direct Examination 
BY MR. BRAULT: 

Q Mr. Jones, please keep your voice up. Speak clear¬ 
ly so everyone can hear you. 

And will you give your full name and your address? 
A my name is Gorden C. Jones. 

• • • • 

Q Wliere are you employed, sir? A I am employed 
at the Naval Ordnance Laboratory at White Oak, 

129 Maryland. 

Q How long have you been employed there? 
A Thirteen years. 

Q Now, in July of 1949, in what capacity were you 
employed at the Laboratory? A I was employed as 
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project manager of the engineers carrying on the con¬ 
struction of the supersonic wind tunnels at White Oak. 

• • • • 

130 Q Now, Mr. Jones, are you acquainted with the 
plaintiff in this case, Mr. James R. Hunter? A 

Well, I know Mr. Hunter by sight. I have never known 
him personally, sir. 

Q Now, in July of 1949 did you know Mr. Hunter? 
A I would say, no, sir. 

Q Well, did you know him to be employed at the, at 
this Laboratory? A Yes, I knew him to be employed,— 
Q (interposing) Do you know in what capacity he was 
employed there? A As an electrician in the Public 
Works Electric Shop. 

Q Now, did you have anything to do at that time with 
the ordering or placement of Coca Cola machines? A 
Yes, sir. 

Q W 7 ould you tell the Couit and jury what your re¬ 
sponsibilities were in that connection? A My respon¬ 
sibility with the Laboratory is representing the Public 
Works Department, carrying on the construction of all the 
new facilities for the Naval Ordnance Laboratory. 

Upon the completion of each facility where there are 
going to be more than twenty-live or thirty people em¬ 
ployed in one area, it was our policy to equip them 

131 with coin vending machines to dispense with cigar¬ 
ettes, candy and Coca Colas. 

Q All right, sir. 

Now, did there come a time when there was a Coca Cola 
machine installed in Building 402? A There was, sir. 

Q Do you recall the circumstances under which that 
machine was installed in that particular building? A 
Yes, sir. 

Q And vrho requested its installation? A I did. 

Q All right, sir. 
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Now, will yon tell the Court and jury how you went 
about having that machine installed and 'who installed it? 

THE COURT: Well now, my understanding, Mr. 
Brault, from the pretrial memorandum is that it is ad¬ 
mitted that the Defendant, the Coca Cola Bottling Works, 
Incorporated, installed the machine. 

Is that correct? 

MR. DOHERTY: What do you mean by “installing”, 
because— 

THE COURT: (interposing) Well, I say it is admitted 
that the defendant installed the machine. 

MR. BRAULT: Well, I asked Mr. Doherty that at the 
beginning of the trial, and he said, no, he doesn’t admit it. 

That is the reason I am offering this evidence. 

THE COURT: Perhaps I misunderstood the 
132 pretrial memorandum. 

MR. BRAULT: The pretrial memorandum says 
they admit that they own it. 

MR. DOHERTY: Own the machine. 

THE COURT: Oh, well, you admit that you own it? 

MR. DOHERTY: Yes. 

THE COURT: But you do not admit that you in¬ 
stalled it? 

MR. DOHERTY: May I explain it at the Bench? 

THE COURT: Yes, indeed. 

(Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter approached 
the Bench, and out of the hearing of the jury the follow¬ 
ing conference was had with the Court:) 

• • • • 

7 MR. DOHERTY: We brought the machine out 

there and there was no connection and we left it 
there on the 28th of June, I believe it was, of this year 
of ’49. 

Somebody out there hooked it up. We were told that it 
was the Navy people who hooked it up and put it on the 
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extension, and this man goes down there on the 22nd of 
July, apparently putting in a proper ground or circuit 

We wouldn’t connect it for the simple reason, under the 
rules they had out there at the time, they had to have at 
least two wires—that is, a grounded wire—and we didn’t 
put it in there. 

We brought it there for that purpose. 

THE COURT: In other words, vou admit that vou 
owmed the machine? The defendant admits that he owned 
the machine and that he delivered the machine to the 
Naval Laboratory. 

8 MR. DOHERTY: Yes, sir. 

THE COURT: He denies that he installed it? 

MR. DOHERTY: Well, that we connected it up. 

THE COURT: That you connected it up? 

MR. DOHERTY: Yes, sir. 

THE COURT: Very well. 

• • * • 

(Counsel for the parties and the others at the Bench 
conference then resumed their places before the jury.) 

THE COURT: Well now, it is admitted, Mr. Brault, 
that the defendant owned the machine and that the de¬ 
fendant delivered the machine to the Naval Ordnance 
Laboratory. 

So you do not have to— 

MR. BRAULT: (interposing) I will start from there, 
sir. 

THE COURT: (continuing) go into details as to how 
the machine came to be th^re. 

133 BY MR. BRAULT: 

Q Do you recall when the machine was brought 
there, Mr. Jones? A To the best of my knowledge, some 
time late in July. I’m not sure because that is several 
years ago. 

Q And do you recall an incident in which Mr. Hunter 
claimed to have been injured as a result of contact with 
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that machine? A It was brought to my attention by 
Captain Watson who is the administrative officer. Called 
me and asked me about one of my men being injured on 
the job. 

Q Well, I mean, it was brought to your attention at 
some time that there had been an alleged injury as a 
result of contact with that machine? A Yes, sir. 

Q Now, how long before that incident occured, if you 
can recall approximately, had that machine been brought 
there? A I would say it was a matter of two or three 
weeks at the most. 

Q Were you present when the machine was delivered? 
A Yes, sir. 

Q And it was delivered, it is admitted, by the Coca 
Cola people. 

Were you present when it was actually connected 
134 to the current? A I would say I vras not present 
in the room when it was connected. 

Q Well, what provisions were made for the connection 
of that machine? A Well, normally we provide an elec¬ 
trical outlet where -we know a machine is going to be. 

Where there is no outlet located where a machine is to 
be set, -which is usually not known in advance, we provide 
an electrical outlet at the nearest source. 

In this case the outlet to be used was to be an exit light 
right in the end of the corridor, right near to the ma¬ 
chine, until the permanent outlet could be provided. 

Q Did you make any arrangements with regard to 
furnishing that outlet, temporary outlet to the people who 
brought the machine there? A I just indicated the serv¬ 
ice that could be used and told them we would provide 
a permanent outlet at a very early date. 

Q And then thereafter what use -was made of that ma¬ 
chine, if you know? A The machine was installed and 
filled with several cases of Coca Cola and put into opera¬ 
tion. 
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Q Now, who filled the machine with Coca Cola? A 
The Coca Cola truck salesman. 

135 Q And thereafter was that machine serviced or 
maintained by anyone ? A By the Coca Cola truck 

people. 

Q How frequently did they come there and service 
that machine? A About twice a "week. 

Q And who had the keys for the machine? A The 
Coca Cola drivers is the only one I know of. 

THE COURT: Will you repeat that? Do not let your 
voice go down. 

THE WITNESS: The Coca Cola truck drivers were 
the onlv people known to have keys to the machine. 

BY MR. BRAULT: 

Q All right, sir. 

Now, when they came there twice a week, what did they 
do? A Well, they "would clean the machine off, wipe it 
off, open the door -with the special key they had; replen¬ 
ish the supply of Coca Cola bottles, and remove the 
empty bottles and lock the machine up, take the money 
out and go away. 

Q And that was done by whom, sir? A By the Coca 
Cola driver. 

Q Was it ever done by anyone else, to your knowl¬ 
edge? A No, sir. 

Q And do you know whether or not that machine was 
in continuous operation from the date it was in- 

136 stalled until the time Mr. Hunter had his accident? 
A I couldn’t say definitely, sir. I believe it was. 

Q Was it in operation during that period? A It was 
in operation. 

Q And were Coca Colas sold from that machine during 
that period? A Yes, sir. 

Q And during that time where did it get its current 
from? A Well, during the period until the permanent 
outlet was installed, it got its curent from the exit light, 
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about six feet off the floor, right near the—seven feet off 
the floor, right near the back of the machine. 

Q Do you know how many such Coca Cola machines 
had been installed in that development, in that project? 
A Oh, I would say there’s probably thirty-five or forty 
of them on the base. I am not sure. There is one in 
about every major building, and there’s about a hundred 
or so odd buildings. 

Q At the time of their installation had these perma¬ 
nent receptacles always been available? A Not always. 

Q And when they weren’t available, what was the prac¬ 
tice between your Laboratory and the Coca Cola Com¬ 
pany? A We would order in a receptacle to 
137 where it was going to be placed. 

Q Until it was put in, what was done by the 
Coca Cola— A (interposing) They would take this 
current from any outlet we would provide. 

Q How was that done? A Well, in the case of Build¬ 
ing 402 we made available the exit light. In the case of 
Building 403 the electricians had not completed the "work 
far in advance to provide the outlet. 

We provided a fifty foot extension cord from the water 
cooling outlet and made the outlet available right to the 
corner where the machine was going to be. 

Three weeks later the permanent outlet was com¬ 
pleted. 

Q Was that an arrangement made with the knowledge 
and consent of the Coca Cola Company? A It had to be, 
sir, because the current had to be there before they would 
put their machine in and connect it. 

Q Did the Coca Cola Company make available to you 
any keys for opening these machines or inspecting them 
yourself? A No, sir. 

Q Were they the only ones that did that? A They 
were the only ones that did that. 

THE COURT: I could not hear your last question. 
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MR. BRAULT: Were they the only ones who did that? 
THE WITNESS: Yes. Yes. 

138 THE COURT: “Yes”, he said. 

BY MR. BRAULT:: 

Q How were these men dressed when they came there 
to service these machines, do yon recall? A They usu¬ 
ally wore coveralls and usually Coca Cola jackets, jackets 
with Coca Cola across the back of them. 

MR. BRAULT: That’s all. 

Cross Examination 
BY MR. DOHERTY: 

Q Mr. Jones, did you have charge of these machines 
out there at this plant? A No, it was not my responsi¬ 
bility to have charge of the machine. My responsibility 
is constructing the buildings and getting them made avail¬ 
able for us by the technical departments. 

Q Cleves had control of the concessions? A Yes, sir. 
Cleves Food Service have control of the concessions, 
which includes all the dispensing machines. 

Q And they had a contract with Coca Cola 
Did you know anything about that? A Yes, sir. 
Cleves Food Service contracts with the Naval Ordnance 
Laboratory Employees Association as provided by law. 
Q Do you have any connection with them at all? A 
No, sir, I do not. 

139 Q Well, where do you obtain your information? 
A I obtained any information in what respect? 

Q As to who had charge of these machines and who 
owned them and all that? A Well, by station directives 
and by station orders, and by thirteen years, knowing how 
things go, how things work. 

Q Now, this particular machine, do you know the par¬ 
ticular machine that Mr. Hunter says shocked him? A 
I am familiar with it, sir. 

Q Were you at that time m July of 1949? A Yes, 





Q And had you ever gotten any Coca Colas out of it 
before Mr. Hunter was injured? A I wouldn’t say that 
I did. 

Q Were you— A (interposing) Not that I recall. 

Q Were you there when it was delivered? A I was, 
sir. 

Q And do you remember the name of the man that 
delivered it? A I do not know, sir. The turnover has 
been very slight, but I do know the man who delivered is 
no longer reporting at White Oak. 

Q Do you remember the name of “Mr. Artis”? 
140 A I do not, sir. 

Q Now, whoever the gentleman was that deliv¬ 
ered it to vou, didn’t he sav at that time he wouldn’t con- 
nect it up because there was some sort of a rule out there 
and that he had been instructed not to connect those up 
unless they had these grounds things put in? A That is 
not so. 

Q Didn’t you have a rule or some sort of a law’ out 
there that required that to be done? A No, sir. 

We have had since 1947 a requirement that in all con¬ 
struction specifications, under which I build buildings out 
there, that all, a hundred and twenty outlets be provided 
wdth the standard a hundred and twenty volt grounded 
outlet. 

However, there are thousands of them out there that are 
standard outlets that vrere built before this regulation. 

Q And there were connections in there and the ma¬ 
chines had been connected up to these that weren’t 
grounded? A That’s right, sir. 

In fact, the machines, all of the machines out there 
that are provided are not the grounded outlet type. 

Q But you don’t know who took this machine and 
connected it up to the electric outlet there? A Two 
men came on a truck and delivered the machine and I 
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told them where they could put it where they could 

141 get their electricity from. 

I left to attend to my other work and that’s the 
last I saw of it until the machine was in business. 

Q Whose cord was that, the extension cord? 

Was that something that belonged to the Navy people? 
A I believe no extension cord was necessary in this case 
because the outlet was seven feet off the floor, right 
above the machine. 

I am not sure whether a cord was used. 

Q And it was connected to the machine? A From 
the machine to an exit light, which was just above the 
machine to the right. 

Q Was it you who directed Mr. Hunter to come down 
there and put this outlet in? A I wrote a memorandum 
that an outlet should be put in and I did not request Mr. 
Hunter to come down. My work was coordinated usually 
by electrical workers, electricians, which were assigned 
to me in Building 402 to finish up all the odds and ends 
in the building. 

Q And who was in charge of the electrical— A (in¬ 
terposing) The electrical maintenance under which this 
item would have come was under the jurisdiction of Mr. 
Nelligar, Seldon Nelligar. 

Q And did you come down and look at that machine 
at all at any time after you heard about Mr. 

142 Hunter being injured? A I did, sir. 

Q And when was that? A The first I heard 
that there was an injury sustained was when Captain 
W T atson called me, who was the administrative officer at 
that time, and asked me about a man being hurt from 
my detail. 

And I told him there was no man hurt in my detail to 
my knowledge, and then he gave me the man’s name. 

Q Do you remember when that was? A Some time 
in August. I am not sure, sir. It is rather vague now. 
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1 remember the incident of him calling me bnt not the 
date. 

Q And did you go down and check the machine? A 
I had Mr. Mantz, one of the electrical— 

Q (interposing) I asked you if you went down. 

MR. BRAULT: Your Honor, may we approach the 
Bench on this? 

THE COURT: lY>u may come to the Bench, gentle¬ 
men. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

• • » • 

MR. BRAULT: Now, I gather that what Mr. Doherty 
is about to inquire is whether or not an inspection was 
made of the machine sometime in August, at which time 
it was found to be free of any defect. 

I think that testimony is inadmissible because the ma¬ 
chine could have been serviced or repaired prior to that 
time. 

9 The fact that it may have been free of defect in 

August does not necessarily reflect that it was not 
defective in July, and I think that that testimony would 
be prejudicial to us. 

I think it is inadmissible too. 

MR. DOHERTY: If your Honor please, we never 
heard a thing about anything going on over there until 
the 31st of March, 1950, when we got a letter— 

THE COURT: (interposing) Just a moment. 

MR. BRAULT: That is beside the point. 

THE COURT: I do not want you gentlemen to get 
into an argument here. I want to clarify the issue. 

What do you propose to show? 

MR. DOHERTY: I want to find out what he knows 
about this situation. 

THE COURT: I understand, but what testimony do 
you expect to elicit from this witness? 
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MR. DOHERTY: Well, one of the things is whether 
or not he found anything wrong with the machine. 

THE COURT: Well now, when do you contend he 
examined it? 

MR. DOHERTY: I didn’t know he had ever examined 
it until he said he went down— 

THE COURT: (interposing) I want to find out how 
soon after the accident. Suppose it was examined a day 
after the accident? 

10 MR. DOHERTY: He said some time in Au¬ 
gust. This happened in July. 

THE COURT: Well, it seems to me that to be con¬ 
sistent with my prior ruling on the evidence that you 
offered, I have to admit this evidence. 

MR. BRAULT: But your Honor, your other ruling is 
restricted to tie in the Coca Cola Company with the 
maintenance of the machine, not as evidence of its de¬ 
fect, you see? 

Now, this evidence is simply to show that it was not 
defective in August in order to—that the inference may 
be dravm that it was not defective in July. 

It is entirely different. 

THE COURT: I am going to admit that. Of course, 
you can argue to the jury that that might have been re¬ 
paired. I will let you do that. 

But I assume that the defendant will connect this tes¬ 
timony up with proof that nob >dv touched the machine 
after the accident, that nobodv repaired it. 

Are you going to do that? 

MR. DOHERTY: We haven’t anybody— 

MR. BRAULT: (inteposing) They don’t know. 

MR. DOHERTY: We have no record at all. 

THE COURT: Well, I am going to admit the evidence, 
gentlemen. 

11 MR. BRAULT: Then without renewing my ob¬ 
jection, I will object to all the testimony on that. 

point 
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THE COURT: Yes. I overrule the objection. 

• • • • 

(Counsel for the parties and the others at 
143 the Bench conference then resumed their places 
before the jury.) 

MR. DOHERTY: Will you read the question, please? 

THE COURT: Gentlemen, will you return to the 
Bench, please? 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

• • * * 

MR. BRAULT: Your Honor, there is another thing 
that just occurred to me, if I may suggest it. 

I happen to know what this gentleman is going to tes¬ 
tify to, of course. 

MR. DOHERTY: Of course, I don’t. 

MR. BRAULT: But you are fishing and you are going 
to get it if the Court permits it. 

THE COURT: What is it? 

MR. BRAULT: He is going to testify to—that I have 
a statement from him in which he said, I think, on 
12 or about August the 5th, when he first had knowl¬ 
edge of this accident, he sent an electrician down 
there to test the machine, and at that time they were 
unable to find any leakage of current. 

I don’t know how he is going to describe it, but any 
defect in the machine—now, Mr.- this man did not do that 
himself, you see. 

And, therefore, it would be pure hearsay as far as he 
is concerned. 

THE COURT: I am going +o exclude it. I called you 
back to the Bench to say that on further reflection, I am 
going to exclude the evidence, at this time. 
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This is not proper cross-examination because it is out¬ 
side of the scope of the direct examination. You would 
have to call this person as your own witness if you want 
to use him for that. 

But in view of the additional point made by Mr. Brault, 
I, of course, will exclude any evidence, or testimony, 
rather, from this witness that someone under his com¬ 
mand tested the machine and Uund it in proper order. 

That is hearsay. 

MR. DOHERTY: I can find out who did. 

THE COURT: Well, that is not proper cross-exami¬ 
nation. 

MR. DOHERTY: Well, I am going to ask that the 
witness stay here until— 

THE COURT: (interposing) Well, of course, 
13 the witness may be made to remain. 

MR. DOHERTY: Yes, your Honor. 

• * • • 

(Counsel for the parties and ihe others at the Bench 
conference then resumed their places before the jury.) 

THE COURT: You may proceed. 

MR. DOHERTY: I have nothing further. 

THE COURT: Anything further? 

You may step down. 

(Thereupon the witness was excused and retired from 
the witness stand.) 

MR. DOHERTY: May the wiiness be directed to stay? 

THE COURT: The witnesss will remain in attendance 
until excused. 

• • • • 

145 Stanley J. Gordon 

was called as a witness for and on behalf of the Plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as fol¬ 
lows: 
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Direct Examination 
BY MR. BRAULT: 

Q Doctor Gordon, please keep your voice up so every¬ 
one can hear you very clearly. 

Would you state your name and address, please? 
A My name is Stanley J. Gordon. My address is 3815 
North Upland Street. 

• • * • 

146 Q Now, is that your home or your office? A 
That is my home. 

Q Where is your office located, Doctor? A At 3072 
Q Street, Northwest. 

Q Are you a practicing physician in the District of 
Columbia? A Y"es, sir. 

Q And from what medical school did you graduate? 
THE COURT: Well now, will the qualifications of 
the Doctor be admitted? 

MR. DOHERTY: Yes, sir indeed. 

• • • • 

Q Doctor, are you acquainted with Mr. James 

147 R. Hunter, the plaintiff in this case? A Yes, sir. 

Q How long have you known Mr. Hunter? A 
About nine years now. 

Q And prior to July 22nd, 1049, had you had occasion 
to see Mr. Hunter professionally? A Yes, sir. 

Q And how recent would you say it was prior to July 
22nd, 1949 that you had occasion to see him? A You 
mean, professionally? 

Q Yes, sir. A I would say about two months ago. 
Q Two months preceding July 22nd, 1949? A Oh, ex¬ 
cuse me. I thought you meant how recent from this 
present day. 

Q No, sir. I mean prior to July 22, 1949, when was 
the last time you had seen him, do you recall? A I saw 
him three or four days before that time. 
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Q And for what purpose? A He had taken off from 
work for a couple of days and he had come to see me and 
he required a sick slip, I believe. 

Q Well, what was his physical condition at that time? 
A Apparently he was recovering from a grippe of some 
sort. 

Q All right, sir. 

148 Other than that episode of the grippe, had you 
had occasion to observe the condition of Mr. Hunt¬ 
er’s health prior to July 22nd, 1949? A Yes, I did. 

Q And what was the condition of his health prior to 
that date? A Excellent. 

Q How well did you know Mr. Hunter? A I knew 

him verv well. 

♦ 

Q How frequently would you say that you saw him? 
A Oh, I guess I would see him maybe once a month; 
maybe twice a month, somewhere in there. 

Q And did you always see him for purposes of treat¬ 
ing him medically or for other reasons? A It was for 
treatment of medical—occasionally medical treatment, oc¬ 
casionally, but sometimes it was for other purposes. 

Q And did you know what his occupation was? A I 
did. 

Q And had he on occasions done any work for you? 
A Yes, sir. 

Q And w’hat type of work? A He would repair a 
plug for me occasionally and string a line here, where I 
wanted it. 

149 Q Electrical work? A Electrical work, and he 
wired a cottage for me one time. 

Q Were you also acquainted with other members of 
his family? A Yes, sir. 

Q And had you treated other members of his family? 
A Yes, sir. 

Q Now, did you have occasion to treat Mr. Hunter 
during the month of July, 1949? A Yes, sir. 
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Q And when did you first see him? A I saw him 
on July 29th. 

Q And at that time did he give you a history of his 
reason or did he give you the reason for coming to see 
you, or, did he come to see you? A He came to see me. 

Q All right, sir. A And— 

Q (interposing) Well, wdiat history did he give you 
at this time? A Said he -was—had bumped his head. 

Q And did you examine him? A Yes, sir. 

Q And what was his condition? 

What did you find upon examination? A I 
150 found that he was, he was quite sick. 

Q Well, descdibe what you found. A Well, his 
complaints were subjective mostly. He had a lump on 
the side of his head. 

THE COURT: Doctor, w’ould you mind speaking a lit¬ 
tle louder and a little more distinctly, because all of the 
jurors and counsel and the reporter and the Court have 
to hear what you are saying. 

THE WITNESS: Yes, sir. 

THE COURT: I suggest that you speak a little slower, 
a little louder, and more distinctly. 

BY MR. BRAULT: 

Q Now, you said a lump on the side of his head? 
A Yes, sir. 

Q And where vras that lump? A The lump was on 
the left side of his head above his left ear. 

Q And how large was it? How would you describe it 
in size? A I would say it was about, about an inch and 
a half by an inch and a half square—round, rather. 

That "was the diameter of the circle there, I might say. 

Q And do you know how recently that injury oc¬ 
curred? A He told me it had occurred a week before 
that time. 

151 Q On July the 22nd? A Yes, sir. 

Q And had he been in touch wuth you prior to 
July the 29th, when he came to your office? A No, sir, 


except for that one occasion on the 18th and 19th when 
he had a touch of grippe, it seemed like to me. 

Q Do you recall him telephoning you at any time prior 
to that time? A He called me a week before and said 
he had gotten a bump on his head and wanted to know 
if I could give him some medicine to ease off the pain. 

So I—in fact, he didn’t call me, his brother called me 
and I told him to give him some anacins, and if they 
didn’t have anacins there, to go to the drug store and 
get him some. 

Q And he came to see you a week later? A Yes, he 
came to see me a week later. 

Q All right sir. 

Will you tell the Court and jury exactly what condition 
Mr. Hunter was in as a result of your observation and 
examination, and as a result of the history he gave you 
and his complaints? A Well, his condition at that time 
was one of being dazed, and he had this severe headache 
on the left side of his head. He complained of a—it was 
some trouble on that side, ringing in the ears. 

And the left eye apparently had some faulty 
152 vision there apparently, from what he told me. 

And I examined him then and looked in his ear 
and his eyes, and they seemed to be all right to me. I 
examined the rest of his reflexes; figured may have had 
a brain injury, but I couldn’t find any definite signs of 
any brain injury at that particular time. 

That vras a week later. 

Q Well, wdiat did you find, Doctor? A I found— 

Q (interposing) What was your diagnosis? A The 
diagnosis at that time was ecchymosis, which is a swelling 
and a hemorrhage into the soft tissue of the scalp. The 
left side of his head was very tender on touching. 

And he complained then of that severe headache in 
that ear and eye trouble at the same time. 

Q Well now, as a result of his complaints or dizziness 
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and headache, did you make any diagnosis from that? 
A The diagnosis at that time was that he had a con¬ 
tusion on the left side of his head, with this ringing in 
his ear, left ear, and the so-called visual disturbance of 
his left eye, and a marked restlessness and an apprehen¬ 
sion. 

Q Well now’, diid you consider the—did you consider 
it advisable then to prescribe any treatment for him? 
A Yes, I did. I gave him some of the, some very, very 
mild sedative, and told him to stay home and rest, 

153 and go up steps slowly, and just get as much rest 
as he possibly could, and go on a little diet, and if 

something unusual turned up, to have him report to me 
immediately. 

Q When did you next see him, Doctor? A I saw 
him a couple of days later. I stopped by his house to 
see how he was getting along, and he was downstairs 
on the couch at that time. 

And the symptoms were the same, and taking this medi¬ 
cine and said this affected his appetite. So I started 
then giving him some vitamins, vitamin compound by 
injection to start him to eat again. 

Q And do you have your record there indicating the 
number of times that you saw’ Mr. Hunter from July 29th 
on through that summer? A Yes, sir. 

Q The fall? A Yes, sir. 

Q And w’ould you indicate—w’ould you refer to your 
record and state or give the dates on which you saw’ him? 
A July 29th and 31st; August the 5th, August the 8th, 
10th, 12th and 16th; August 19th, 22nd, 25th, and 30th; 
September the 3rd, 7th, 9th, 12th; September 16th, 20th, 
23rd, 26th and 30th; 

October the 3rd, 6th, 8th, 10th, 14th and 15th. 

154 Q That w’as all in 1949? A Yes, sir. 

Q And does that include all the visits or all the 
times w’hen you actually saw’ Mr. Hunter, or, did you see 


him on other occasions other than those noted on your 
record? A You mean, after this? After these dates? 

Q During that period. A Yes, I would see him be¬ 
tween these dates, because I was much concerned about 
him. 

Q And where did you see Mr. Hunter? A I saw him 
in the—in my office and at his home. 

Q Can you recall when you saw him at your office and 
when you saw him at his home? A I saw him at the 
office on that first date, and I stopped by his home a day 
or two later, and then on my way home from the office, I 
wrould swung around there to see him to talk to him and 
see what his condition was. 

Q And how frequently did you do that following the 
first visit? A Whenever I had a chance. 

Q Do you live in the neighborhood where Mr. Hunter 
lives? A Yes, sir, I do. 

Q Or where he lived at that time? A Yes, sir. 

Q Now, would you describe the progress of his 
155 illness or how it developed with the treatment that 
you gave him over the period of, through August 
and September? 

What did you notice about Mr. Hunter? A I noticed 
that he was getting progressively weaker, it seemed to 
me, and these symptoms persisted, the symptoms with 
the headaches and the eye disturbance and he seemed like 
he got progressively weaker. 

Q Did you have occasion during that period to take 
his blood pressure? A Yes, sir. 

Q And what did you notice, anything with regard to 
his blood pressure? A Well, the pressure around that 
time w^as perfectly all right. I mean, he was—the pres¬ 
sure w’as all right according to that particular time. 

Q It was normal? A (The witness nodded affiirma- 
tively.) 

Q Had it been normal prior to that date? A Yes, 
sir. It had always been normal. 


Q Had you had occasion to take his blood pressure 
from time to time prior to July, 1949? A Yes, sir. 

Q And had it always been normal? A It had always 
been normal; yes. 

Q Now, as a result of the continuance of these 

156 symptoms, did you come to any conclusion as to 
final diagnosis of his injury? A About eight 

months later. Of course, he wasn’t under my treatment 
at that particular time. 

Q No. I am speaking now, Doctor, of September— 
August, rather, and September with reference to his head 
particularly. 

Did you come to any conclusion to what type of injury 
he had suffered? A The conclusion that I arrived at 
was a possibility he may have had some brain injury due 
to that bump on his head. 

Q Well the bump on his head would do—exactly what 
would cause that? A Well, the first thing that came 
to my mind was a concussion S3 r ndrome. 

Q You mean a concussion of the brain? A Yes, sir. 
Q Now, did he tell you how he injured his head? A 
Yes, sir, he did. 

Q And what did he tell you as to the manner in which 
he had injured his head? A He said he was fixing a— 
MR. DOHERTY: (interposing) I object to what he 
said. 

157 BY MR. BRATJLT: 

Q Not in detail. I mean, how did he strike his 

head? 

That’s what we want to know? A From what he told 
me? 

Q Yes, sir. A He told me he struck his head on a 
wall. 

Q As a result of what? A While repairing a ma¬ 
chine at White Oaks Ordnance Laboratory. 

Q And did you then make a diagnosis that he had 
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sustained a concussion of the brain? A No, I didn’t; 
not when I first saw him, I did not 

Q Well, I mean sometime later, did you then conclude 
that he had? A About six weeks later, I did. I thought 
he may have had some concussion syndrome. 

Q All right, sir. 

Now, did you—what symptoms did you notice about Mr. 
Hunter which led you to believe that he had suffered a 
concussion of the brain ? A The most outstanding symp¬ 
tom of my mind at that time was, he was getting progres¬ 
sively weaker. He seemed like he had lost his initiative. 

He had lost the desire to do anything. He wanted to 
go back to wrork, but w^asn’t fully in a fit condition 
158 to go back. And had he just been with that bump, 
with no other sequela, he would have been well able 
to go back a couple of w T eeks after that 

Q Now% you continued to see him on the dates you sug¬ 
gested until about the middle of October, 1949? A Yes, 
sir. 

Q And then do you know what Mr. Hunter did? A 
Yes, sir, I do. 

Q With reference to medical treatment? A Yes, sir. 

Q Where did he go? A He w’ent to the United 
States Public Health Service for continued treatment. 

• • * • 

160 Q What w’as his condition, say, in April of 1950, 
his physical condition at that time? 

Did you examine him? A Well, at that time I would 
take his blood pressure. He w'ould come back from the 
Public Health Service and stop in the office, and I would 
talk with him. 

He still had this apprehension, the headache, the symp¬ 
toms of this injury that he had. 

Q Well now, in your opinion, Doctor, were those 
sequelae of this concussion that he suffered in July of 
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1949, or, I should say, residuals? A It seemed to me 
that it was. 

Q And— 

THE COURT: (interposing) It was what, Doctor? 
THE WITNESS: It was due to the, due to that—it 
was sequela of the accident that had happened in ’49. 
BY MR. BRAULT: 

Q Well now, did it come a time when his blood pres¬ 
sure changed? A Yes, sir, it did. His pressure after 
the—oh, I would say, after the first of the year started 
to give me some concern, because it would go up. 

It would go up to a hundred and seventy-five, a hun¬ 
dred and seventy-six, a hundred and eighty. At one time 
it was two hundred. 

161 And it was probably due to his excitement and 
tension, and the business of being treated and going 

down there and sitting around. 

I didn’t know what it was due to. 

Q Well now, Doctor, had Mr. Hunter—what had been 
his disposition prior to this accident? 

Was he nervous or was he of nervous temperament? 
Was he tense in other ways? A No, sir. He was not 
nervous. He was not tense. He was a very happy go 
lucky type of fellow. 

Q And what did you notice about any change in his 
personality, in his nervous condition subsequent to the 
accident? A I noticed that he used to be a jovial type 
of fellow that would joke around, kid around, but then 
after that, he never seemed to smile any more. 

It seemed like he had some personality changes which 
I couldn’t account for. 

# * • • 

162 Now’, you said that he showed evidence of getting 
weak. 

Were you able to ascertain the cause for this weaken¬ 
ing condition, this visible weakness? A I put it down 
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to the fact that he lost his appetite and didn’t want 

163 to eat anything. 

He just wanted to lay around mostly, in bed. 

Q And this lack of appetite was due to what, in your 
opinion? A I guess it must have been headache. He 
didn’t feel like eating. I don’t know. 

Q Did it have anything to do with this apprehension 
and tension he was suffering from? A I think it was 
due to the combination of all the factors that he had, the 
headache and he had this apprehension about his condi¬ 
tion, and he didn’t know whether it was going to clear up, 
whether he was going to be able to go back to work; 
again, whether he was going to be able to resume a nor¬ 
mal life like he used to. 

• • • • 

164 Cross Examination 
BY MB. DOHERTY: 

Q Doctor, you are testifying today more as a friend 
of Mr. Hunter? A No, sir, I am not. I am testify¬ 
ing both as a friend and as a physician. 

Q Do you have the original records here, your 

165 own original records? A This (indicating) is a 
composite of the records that I had on him, Mr. 

Doherty. 

Q You mean you have taken this off of something else? 
A Yes, sir. 

Q This doesn’t show the charges that you made, does 
it? A What do you mean, sir? 

Q How much do you charge for an office visit? A 
My office calls are $3. 

THE COURT: You are not going to dispute a bill of 
$78 are you? 

MR. DOHERTY: That isn’t my point at all, if your 

Honor please. 

THE COURT: Very well. 
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THE WITNESS: For an office visit my charge is $3. 

When they need some other medication like penicillin, 
vitamins or liver B12, or something like that, then, natu¬ 
rally, the price has to go up to four or five and sometimes 
six. 

BY MR. DOHERTY: 

Q Well, can you tell from this record that you have 
here, Doctor, whether or not you saw him at the office or 
whether you saw him at his home or where you saw him? 
A No, sir, I cannot. 

Q Well, how many times in that period of time, from 
August 5th, or, July 29th, 1949, through October 

166 17th, did you see him at his home? A I couldn’t 
tell exactly. 

Q Well I mean, can you give me any idea at all how 
many times you saw him at your office? A Oh, I would 
say roughly around—between those two dates? 

Q Yes. A July 29th and October? I would say 
about twelve, fifteen times possibly. 

Q And how would he get there? Would he come— 
A (interposing) I don’t know*. 

Q Did he drive? A I really don’t know how he got 
there. He just walked in the office. 

Q Well, was he confined to the bed at any time during 
that period of time, from July 29th, ’49, through October 
17th? A He—you mean, strictly bedrest? Strictly a 
hundred per cent in the bed? 

Q Yes. A I don’t think it was a hundred per cent 
strictly in bed except maybe the first few days, but I 
didn’t treat him then. 

Q The “first few”? What do you mean by that? A 
After the accident. 

Q And that occurred on what date according to 

167 your records? A My records say July 22nd. That 
is when he told me the accident occurred. 

Q And when you wrote a statement to the Govern¬ 
ment— A (interposing) Yes, sir. 
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Q (continuing) for his compensation, did you make a 
statement at that time that it occurred on the 29th, ac¬ 
cording to the statement that he had given you, and that 
you saw him that day? A To the Compensation Com¬ 
mission? 

Q Yes. A No, I didn’t, not that I know of. 

Q And how long did he have that bump or that swell¬ 
ing on the side of his head? How long? A I think it 
was gone in about two weeks. 

Q It was gone in about two weeks? A (The witness 
nodded affirmatively.) 

Q No residuals there to show that there had been an 
injury at all? A I think it was a little bit tender, as I 
remember. I can’t quite recall. I really don’t know 
whether it was tender or not. 

I would say it would be, because it was gone and he 
still complained of it. 

Q Had he told you anything about being laid off 
1G8 out at the Naval Ordnance— A (interposing) 
Yes, sir, he did. 

Q And when did he tell you that? Was that before 
this injury or after? A He told me he was laid off on 
August the 5th because of this injury. 

Q Because of the injury? A Yes, sir. 

Q And that was why he quit work? A Yes, sir. 

Q And, Doctor—now, what did you actually find was 
wrong with him during that period from August 5th 
through October 17th, 1949, actually what you found your¬ 
self, not subjective, but objective findings? A Nothing 
except that lump on his head. That was there when I 
first treated him. That lasted, I would say, a week or 
ten days after I had first treated him. 

Q And anything otuside of that was purely subjective. 

Is that right? A Yes, sir, it sure was. 

Q And do you remember—you didn’t treat him pro¬ 
fessionally after October 17th, according to your— A 
(interposing) No, sir, I didn’t; not professionally, no. 
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• • • • 

170 Q Now, Doctor, after that time you say you 
just saw him more or less as a friend? A Yes, 

171 sir. 

Q And that he went back to work in June of 
1950? A Yes, sir. 

Q Did you see him again in the fall of 1950? A I 
would see him off and on, maybe once or twice a—maybe 
even more than that, possibly. I don’t remember. 

Q Did he tell you that he had been taking some shots 
that the Government was giving him for the purpose of 
raising his blood, that he was anemic? A Yes, sir, he 
did. 

Q And that was the cause of the dizziness and groggi¬ 
ness than he had? A He didn’t say it was the cause of 
the dizziness or grogginess. He said that the liver shots 
made him feel better, and he didn’t say what the cause 
was to me. 

He didn’t tell me what the cause was. 

Q Of course, if he was anemic there would be dizzi¬ 
ness and grogginess. Hemoglobin is the— A (inter¬ 
posing) Oh, they get weak and everything else. 

THE COURT: Well, can anemia be caused by loss of 
appetite resulting from apprehension following an acci¬ 
dent? 

THE WITNESS: I think it can, your Honor. 

BY MR. DOHERTY: 

Q And on what do you base that, Doctor? A I base 
that on this: The blood has to be replaced by cer- 

172 tain ingredients taken into the body, and if these 
are not taken into the body, naturally the blood is 

not going to be replaced. 

It requires certain intrinsic factors to build up a blood 
system. 

Now, when they are not taken in, it is just like a build¬ 
ing that stops building, a brick building that stops. A 
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bricklayer quits his job and the building doesn’t go on any 
further. 

Of course, bricks don’t break down, but the blood sys¬ 
tem does. 

Q Well, did you check his blood in the fall of ’49? 
A No, I didn’t 

Q And you don’t know whether he was anemic at that 
time? A No, sir, I do not. 

Q And it \vas possible that he was anemic in 1949, 
the fall of 1949, and that is what caused this grogginess 
and dizziness. 

Isn’t that true? A Of course, as I said before, Mr. 
Doherty, he was perfectly all right before that injury. He 
was a robust, hustling fellow, as far as I could see. 

Q Did he have any family difficulties that you knew 
of? A He was perfectly happy. 

173 Q Did he have any family troubles that you 
knew of? A Not that I know of. 

Q Did you know of any condition or had he ever talked 
to you about being separated from his wife? A Oh, yes. 
He did talk to me about that. 

Q And was he worried about it? A Not a bit 

Q Was he worried about his children in any way? 
A Oh, yes. He always took care of Peggy. 

Q Where did she live, at his home? A With her 
mother. 

Q Have you treated Mr. Hunter at all since he went 
back to work in March of 1951 ? A I think I have given 
him a few injections of vitamins, liver, maybe a little bit 
of hormone. 

Q Have you checked his blood at all since that time? 
A No, sir. 

Q You still don’t know whether he is anemic? A I 
do not, no. 

Q Do you know whether he is going to any other 
doctor at this time? A I don’t think he is. 



Q This high blood pressure that you spoke about, Doc¬ 
tor, could that be brought about by family worries, 

174 and all of that too? A Yes, sir. 

Q That is one of the main starts for high blood 
pressure, isn’t it? A Well, some people are different. 
Some people worry about things and some don’t, as being 
a cause or a start of it. 

In some people it may be and other people it may not 
be as far as I could determine. 

Q Did you know that Mr. Hunter was being treated 
by psychiatrist mostly down there at the Public Health 
during the period of time that he was being treated by 
the Public Health? A Well, he told me he had seen a 
psychiatrist there, but the treatment consisted mainly 
that he would go down there for liver shots, but he had 
seen a psychiatrist. 

Q But that the liver shots weren’t given to him until 
sometime in the fall of 1950? 

THE COURT: I think this is beyond the scope of 
the direct examination, Mr. Doherty. 

What some other doctor did is beyond the scope of 
the direct examination of this doctor. 

MR. DOHERTY: This doctor is here as both his doc¬ 
tor and a friend, and he said he talked to him about this 
matter. And I want to find out what he told the doctor. 

THE COURT: I think that is beyond the scope of 
the direct examination. 

175 MR. DOHERTY: Well, I will make him my own 
witness, if your Honor please. 

THE COURT: I beg your pardon ? 

MR. DOHERTY: I will make him my witness, if Your 
Honor please, if I may. 

THE COURT: Well, you may make him your own 
witness, if vou wish, yes. 

BY MR. DOHERTY: 

Q Did Mr. Hunter tell you that in the fall of 1949 
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when he went down there that he was sent to a psychia¬ 
trist very shortly after they took him over? A As I re¬ 
member, he did. 

Q And that he went to a number of psychiatrists down 
there? A No, he didn‘t say a number. He just told me 
one he w~ent to. 

Q And who was that? A At the time, I didn’t know, 
but I know now. 

Q And didn’t he tell you that he had gone to various 
psychiatrists? 

THE COURT: He has answered the question. He 
said, “no”. Now, let’s not repeat the same thing. 

MR. BRAULT: I don’t think he ought to ask a ques¬ 
tion unless there is some basis of fact for it. 

THE COURT: I beg your pardon? 

176 MR. BRAULT: I don’t think he ought to di¬ 
rect a question like that unless there is some basis 
of fact for it. 

THE COURT: Objection sustained 

You are making him your owm witness, Mr. Doherty. 

MR. DOHERTY: I understand that. 

THE COURT: And you cannot examine your own 
witnesses in that manner. 

BY MR. DOHERTY: 

Q Doctor, may I say this: That you released him 
from treatment on October 17th, 1949? A Yes, sir. I 
believe it w*as in that neighborhood, somewiiere in Oc¬ 
tober. 

Q And at that time he was in good condition? A He 
wasn’t then, Mr. Doherty. No, he w*as not in good con¬ 
dition then. 

Q He was not? A No. 

• • • • 
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177 Redirect Examination 
BY MR. BRAULT: 

Q Doctor Gordon, when you discontinued treating him 
in October, 1949, had he recovered to the point where, 
in your opinion, he was able to go back to work! A 
No, sir, he wasn’t. 

Q Now, in response to a question by Mr. Doherty, you 
said that sometimes family problems and family wrorries 
will cause high blood pressure. 

Do you know whether or not Mr. Hunter had been 
separated, living separately and apart from his wife 
during all the time that you knew him from 1946 

178 on? A Yes, sir. He had always been separated. 

Q Had he ever shown any evidence to you of 
being worried or concerned about that problem? A No, 
sir. 

Q Did he indicate or seem to be satisfied with the 
status of his wife and himself during that period? A 
He sure did. 

Q In your opinion, therefore, was the separation, the 
fact that he and his wife were living separately and apart, 
have anything to do with his blood pressure going up? 
A It hadn’t previously, so I don’t see why it should in 
the future. 

• • • • 

THE COURT: Well, before the doctor is excused, I 
want counsel to come to the Bench. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

• • • * 

17 THE COURT: Gentlemen, I am going to ask 
the Doctor a question, but I am calling you to the 
Bench in order that you might have an opportunity to 
note any objection, if you wish to do so, out of the hear- 
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ing of the jury so that you will not be embarrassed Dy 
objecting to the Court’s question— 

MR. BRAULT: (interposing) Thank you, sir. 

THE COURT: (continuing) in the hearing of the 
jury, if you wish to do so. 

The Doctor testified that he found nothing objective 
except a lump on the head. He also testified that he 
found apprehension, restlessness and so forth. 

The question that I am going to ask him is whether or 
not from the subjective symptoms he could draw any 
inference or make any diagnosis as to whether the plain¬ 
tiff suffered from any nervous trouble as distinguished 
from any physical— 

MR. DOHERTY: (interposing) Well, the reason I 
would like to object to that, if your Honor please, 
18 is nothing like that has been brought into it at all. 

The nervous part is bringing something in here 
that hasn’t been brought into the case at all. 

THE COURT: I overrule the objection. 

Well, gentlemen— 

MR. BRAULT: (interposing) I, perhaps, intended 
and overlooked—I should have asked him to clear up what 
he meant by subjective symptoms. The jury may have a 
misunderstanding of that. 

I think I had better ask him about that, if your Honor 
don’t object. 

THE COURT: Well, I will give you an opportunity 
to do so. That is the reason I planned to do it. 

MR. BRALTLT: I intended to. I didn’t note it in 
writing. I overlooked it, but I think it had rather— 

THE COURT: (interposing) Would you rather do it 
or had you rather the Court do it? 

MR. BRAULT: I am satisfied to have you do it. 

THE COURT: Very well. I will do it. 

• • * • 

(Counsel for the parties and the others at the 
179 Bench conference then resumed their places before 
the jury.) 
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THE COURT: Doctor, do I correctly understand your 
testimony to be that you found nothing objective, or, 
rather no objective symptoms, as you call it, except the 
lump on the head? 

THE WITNESS: That’s right, sir. 

THE COURT: But that you did find that he was ap¬ 
prehensive and restless? 

THE WITNESS: Yes, sir. 

THE COURT: They are subjective symptoms ? 

THE WITNESS: Yes, sir; they are. 

THE COURT: And, of course, physicians do have to 
consider subjective symptoms as well as objective symp¬ 
toms, do they not? 

THE WITNESS: Yes, sir, they do. 

THE COURT: Now, from all of these symptoms, ob¬ 
jective and subjective, both, could you draw any inference 
as to whether or not the plaintiff was suffering from any 
nervous trouble or nervous disturbance or neurosis as 
distinguished from some physical trouble? 

THE WITNESS: Was that afterwards, your Honor? 

THE COURT: During this entire period that you 
were treating him. 

THE WITNESS: Oh, I see. Was the suffering 
180 from neurosis, you say? 

THE COURT: Yes, neurosis or nervous trouble 
of any kind? 

THE WITNESS: I don’t think so, your Honor, no. 

THE COURT: Well, was this apprehension and rest¬ 
lessness a symptom of— 

THE WITNESS: (interposing) Well that is different 
from actual nervousness. The apprehension is the—a 
person’s fear, I would say, of the future. 

THE COURT: Well, is that a nervous symptom? 

THE WITNESS: It is a mental symptom, your 
Honor. 

THE COURT: It is a mental symptom? 
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THE WITNESS: Yes, sir, it is. 

THE COURT: And what about the restlessness to 
which you referred? 

THE WITNESS: Restlessness was also a mental 
symptom, which, combined with apprehension, gave him 
a more or less of a, I would say, a poor outlook for him¬ 
self for the future. 

THE COURT: Well, did you form an opinion, or, can 
you give an opinion as to whether or not these symptoms 
of restlessness and apprehension were the result of the 
accident that he sustained or whether— 

THE WITNESS: (interposing) I don’t think so, 
your Honor, no. 

THE COURT: You don’t think they were the result 
of the accident? 

181 THE WITNESS: No, sir, I don’t. 

THE COURT: Well then, have you any way of 
determining the cause of these personality changes? 

THE WITNESS: Yes, sir. 

I think he was apprehensive and restless because he 
wanted to go back to work and he didn’t feel in a fit 
condition to go back to work. 

THE COURT: And that created these personality 
troubles? 

THE WITNESS: Well, they are combined with the 
personality troubles because the man has to make a living, 
and he actually figured he couldn’t make a living in the 
future. 

THE COURT: Well then, would you not say that in¬ 
directly these symptoms are the effects of the accident? 

In other words, they would not have happened if it had 
not been for the accident? 

THE WITNESS: Oh, I don’t think so. No, he would 
have kept on working if it hadn’t been for the accident. 
I am positive of that. 

THE COURT: And, therefore, this feeling of restless- 
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ness and apprehension is an indirect result of the acci¬ 
dent, would you not say? 

THE WITNESS: Yes, sir. I would say so in that 
way; yes, sir, I would. 

• • * • 

182 Recross Examination 

BY MR. DOHERTY: 

Q Doctor, if he had been notified just a couple of 
weeks before this accident or a week before the accident 
that he was laid off as of August 15th, 1949, would that 
have something to do with being nervous and worried, 
too, about his job? A I don’t think it would. No, I 
don’t believe so, because he always had work. He’s got 
three brothers in the electrical trades. 

And they alwavs, as far as I could determine from his 
brothers—I know them very well—they always had work 
for him to do whenever he wanted it. 

Q Now, he never told you though that he was laid off 
as of August 15th, did he? A I would say he did tell 
me he was going to be laid off August 15th; somewhere 
in the future, sometime. 

MR. DOHERTY: That’s all. 

• • • • 

184 John E. Hunter 

was called as a witness for and on behalf of the Plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as fol¬ 
lows : 

Direct Examination 
BY MR. BRAULT: 

Q Now, Mr. Hunter, please keep your voice up and 
speak loudly and clearly so that everyone in the room 
can hear you. 
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Give the Court and jury your name and address. A 
My name is John Edwin Hunter and I live at 2439 Tun¬ 
nel Road in Georgetown. 

Q And you are a brother of the plaintiff, James R. 
Hunter? A I am. 

Q How’ old are you, Mr. Hunter? A Fifty-four. 

Q And your brother is younger than you are? A 
Much. 

Q Now, what is your occupation, sir? A I am an 
electrician. 

Q And for -whom do you work? A I work for one 
man, J. C. Harding, thirty-two years. I have 

185 worked other places. 

Q But you have been working for Mr. Harding 
for thirty-two years? A For the last thirty-two years. 
Q As an electrician? A Yes, sir. 

Q Are you a licensed electrician in the District? A 
I am. 

Q Are you married? A I am. 

Q Now, Mr. Hunter, your brother, James R. Hunter, 
does not live with you, does he? A He does not. 

Q Mr. Hunter, prior to July 22nd, of 1949—I had 
better precede that. Strike that, please. 

Prior to July 22nd, 1949, how frequently did you see 
your brother? A Not too often. 

Q By that would you say, would it be as much as once 
a week, once a month or more often or less often? A It 
was less often. 

Q Did you have occasion to talk with him, however? 
A Not too much. 

Q And did you know’ the condition of his health or 
w’ere you familiar with the condition of his health 

186 prior to July, 1949? A I thought it was of the 
best. 

Q Do you know where he worked during that time? 
A I only knew that he w’orked for the Government. 



108 A 


Q And what is your brother’s occupation? A He is 
an electrician too. 

Q You also have another brother, don’t you? A 
That’s an electrician. 

Q What is his name? A Frankie Hunter. 

Q Who does he work for? 

THE COURT: I do not see the relevancy of all of 
this, Mr. Brault. 

MR. BRAULT: All right, sir. 

BY MR. BRAULT: 

Q Now, Mr. Hunter, during July and August of 1949 
—strike that please. 

Did you learn about an accident in which your brother 
was involved in July of 1949? A It was a little time 
afterwards that I learned. I wasn’t consulted right aw’ay. 

Q Now, do you know whether or not there was any 
electrical work available to your brother during the 
months of August and subsequent thereto of 1949? A 
Definitely, yes. 

187 Q And where? A Right with me. 

Q Now, at that time what was your capacity 
with Mr. Harding’s firm? A I—they call it “hire and 
fire”. I can get the men and put them to vrork and let 
them go. 

Q Now, you are a member of the electrical Union? 
A I am. 

Q And is your brother, James Hunter— A (inter¬ 
posing) He is. 

Q Would you have been in a position to employ your 
brother during that time? A I would have been. 

Q At what salary? A The same. We all get the 
same salary. 

Q All right, sir. 

Now, in 1949 what was the rate of pay? A Oh, that’s 
gone up, and up and up and up, and I don’t—I couldn’t 
answer that question honestly. It’s always ten cents and 
fifteen— 
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Q (interposing) All right What is it now? A Three 
dollars and a quarter an hour. 

Q And did there come a time when you did employ 
your brother to work for you? A Yes. He’s working 
for me right now. 

188 Q And how long has he been working for you? 

A I would say approximately three years. I can’t 
—dates fly too fast. 

Q You didn’t check your records at Hardings to get 
the exact dates, did you? A I think in this February, 
in this—I mean, in this March coming, it would be three 
years. 

Q Would you say then that he was employed with Mr. 
Harding’s firm about March 15th, 1951? A That’s it. 

Q And has he been working continuously since that 
time? A He has been working continuously. He’s had 
a few little spells, but he’s worked continuously. 

Q All right. Prior to March 15th, 1951, do you know 
why he was not working or whether he was not— A 
(interposing) Well, I only knew that he was sick, and I 
told him—he wasn’t just right, and I told him, “The 
minute you are ready for work, I have got work”. 

Q And you did employ him? A The minute he was 
ready, I put him right to work. 

Q And were you able to put him to work at all times 
from July of 1949 to March of 1951? A I would say, 
yes. 

MR. BRAULT: All right, sir. That’s all. 

• • • • 

192 Paul V . Brennan 

was called as a witness for and on behalf of the Plaintiff, 
and being then and there duly sworn by the Clerk of the 
Court, assumed the witness stand and testified as follows: 
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Direct Examination 
BY MR BRAULT: 

Q Mr. Brennan, will yon speak loudly and clearly so 
everyone in the room can hear yon, please, sir? 

Will you state your full name and your address? A 
Paul V. Brennan, 5607 Chillum Heights Drive— 

THE COURT: (interposing) Just a moment. 

Suppose you start over again and talk so we can hear 
you. Speak slowly, loudly and distinctly as the Court is 
doing. 

What is your name? 

THE WITNESS: Paul V. Brennan, 5607 Chillum 
Heights Drive, Hyattsville, Maryland. 

That’s B-r-e-n-n-a-n. 

193 BY MR. BRAULT: 

Q Mr. Brennan, by whom are you employed? 
A The Cleaves Food Service Corporation. 

THE COURT: Who? 

THE WITNESS: The Cleaves Food Service Corpora¬ 
tion.. 

BY MR. BRAULT: 

Q C-l-e-a-v-e-s ? A C-l-e-a-v-e-s. 

Q How long have you been employed by that com¬ 
pany? A Since March of 1948. 

Q And in what capacity? A Division Manager. 

Q And where, what division of that company are you 
manager of? A The Naval Ordnance Laboratory. 

Q What business is that company engaged in? A 
Cafeteria feeding concessions. 

Q In other wrords, that company has a cafeteria and 
food concessions at the Naval Ordnance Laboratory? A 
It has. 

Q And were you employed in that capacity during the 
summer of 1949? A I was. 

Q At that time, was your company—did your company 
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have any kind of a contract or arrangement with 

194 the Coca Cola Company? A The company does 
business with the Coca Cola Company. 

THE COURT: I want to get the name of your com¬ 
pany again. 

I am sorry but I diid not get it. 

THE WITNESS: The Cleaves Food— 

THE COURT: (interposing) The Clean what? 

THE WITNESS: The Cleaves. It’s “Cleaves”. 

THE COURT: How do vou spell it? 

THE WITNESS: C-l-e-a-v-e-s. 

THE COURT: —D-e- — 

THE WITNESS: (interposing) C-l-e-a-v-e-s. 

THE COURT: What is the rest of it? 

THE WITNESS: Food Service Corporation. 

THE COURT: Well, proceed. 

BY MR. BRAULT: 

Q Is that the—I mean, the Coca Cola Bottling Works, 
Incorporated, have their offices in Washington. 

Is that the Company you were doing business with? 
A In Silver Spring. 

Q They have a branch, a plant in Silver Spring? A 
Yes, sir. 

Q Now, Mr. Brennan, do you have any recollection of 
a Coca Cola machine being installed in a building desig 
nated as Building 402 at the Naval Ordnance Labo- 

195 ratory in the summer of 1949 ? A I have. 

Q Were you in charge of the arrangements for 
the Company that you work for? A I was. 

Q All right, sir. 

Now, what was your arrangement at that time with the 
Coca Cola Company with reference to the installation of 
Coca Cola machines at that Ordnance Laboratory? A 
Well, when a location was approved by the Navy for a 
machine, they notified me, and I in turn notified the Coca 
Cola Bottling Works to install a machine. 
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Q Now, who installed the machine? A To the best 
of my knowledge, the Coca Cola Bottling Works. 

Q Was it installed— 

THE COURT: (interposing) Well, I thought it was 
admitted, Mr. Brault, that the Coca Cola Bottling Works 
owns the machine, and delivered it at the Laboratory 
building. 

I thought that was conceded. So you do not have to 
prove that. 

MR. BRAULT: Well, that is right, but he didn’t con¬ 
cede that they installed this machine. 

THE COL1RT: I beg your pardon? 

MR. BRAULT: Mr. Doherty, as I understood it, did 
not concede that they installed this machine. 

196 THE COURT: Well, I think the word “install” 
is ambiguous. You had better explain what you 
mean by that. 

BY MR. BRAULT: 

Q Do you have a recollection of this particular ma¬ 
chine in Building 402 being delivered there by the Coca 
Cola Company? A As of, as of the date, I do not. I 
know the machine was delivered there. 

Q And what was the mechanics by which these ma¬ 
chines were installed? 

How- did they go about the installation of these ma¬ 
chines? A Well, the Navy v-as—when a location was 
approved, the Navy was supposed to have the facilities 
for us to use. 

Q You mean, what facilities did you require? A Well, 
an outlet and a location free from, oh, fire apparatus, and 
not hindering passagew-avs and so forth. 

Q Well, if an outlet w-as not available w-as there any 
other method by which the machine w-as installed? A 
Well, an outlet— 

MR. DOHERTY: (interposing) Your Honor, I think 
this is too general. If he knows about this particular 
machine— 
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THE COURT: (interposing) Now, gentlemen, I am 
wondering why this is all relevant 

As I understand it, Mr. Brault, the theory of your case 
is, and if I am wrong I want to be corrected, that 

197 there was something defective inside the machine. 

MR. BRAULT: Yes, sir. 

THE COURT: And Witness Deisroth, I believe that 
was his name, so testified. 

Now, then, what difference does it make who was ac¬ 
tually installing the machine? If the defect "was in the 
installation it would be very important, and I do not know 
whether you can sustain the claim or not, but your theory 
is that there was something defective inside the machine. 

MR. BRAULT: I wouldn’t make any point of this ex¬ 
cept that Mr. Doherty raised the question, if your Honor 
please. 

THE COURT: Well, I think it is immaterial who in¬ 
stalled the machine if your theory is well founded. If it 
is not well founded, you have no case at all. 

MR. BRAULT: That is entirely correct. Then the 
question of maintenance would certainly have some bear¬ 
ing. 

THE COURT: I do not see on your theory of the 
case that it makes any difference who maintained the 
machine. You claim, and one of your witnesses testified, 
that there was a defect inside the machine which caused 
the electric shock. 

Now, you may be wrong about that. If you are wrong 
about it, you have no case at all, but if you are right, you 
have a case and it makes no difference who had to service 
the machine, because it is admitted that the machine was 
owned and delivered by the defendant. 

198 And if the machine was defective at the time it 
was delivered, why, then, of course, the responsi¬ 
bility is with the defendant. 

MR. BRAULT: Well, does your Honor feel that I— 
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THE COURT: (interposing) Well, you may proceed, 
but I am pointing out to you that all of this is irrelevant. 

MR. BRAULT: Very well. 

THE COURT: However, I am not going to cut you 
off, if I may use a colloquial expression, “If you have 
another string to your bow”. 

MR. BRAULT: Thank you. 

BY MR. BRAULT: 

Q Mr. Brennan, who maintained and serviced those 
machines after they were delivered and installed in the 
building? 

By whom were they maintained and serviced? A By 
Coca Cola Bottling Works. 

Q And how often did they come there to service the 
machine ? 

MR. DOHERTY: Now, if your Honor please, I would 
like to have explained what “servicing” means. They 
are talking about “servicing”. 

THE COURT: Well, you can ask the necessary ques¬ 
tions on cross-examination. I do not— 

AIR. DOHERTY: (interposing) I think that is too 
general. 

199 THE COURT: I have no right to revise coun¬ 
sel’s vocabulary. 

AIR. DOHERTY: AH right. 

THE COURT: If the witness understands the ques¬ 
tion he may answer. If he does not, he may ask any 
questions he wants to clear it up. 

THE WITNESS: Well, the Coca Cola Bottling Works 
took care of refilling the machines, and at such times as 
I might receive a trouble call— 

THE COURT: (interposing) Speak a little louder, 
please. 

THE WITNESS: (continuing) the machine was not 
functioning properly, I would call them. 

BY AIR. BRAULT: 
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Q And who prepared—who repaired these machines? 
A The Coca Cola employees. 

Q Did you have any keys to enable you to open any 
of these machines at any time? A No, sir. 

Q Did you have any keys to the machine in Building 
402? A No, sir. 

Q Could anyone open that machine or get inside of it 
other than a representative of the Coca Cola Company? 
A I wouldn’t know. 

200 Q Well, I mean, to vour knowledge. A No, sir. 
MR. BRAULT: All right, sir. That’s all. 

Cross Examination 
BY MR. DOHERTY: 

Q Have you seen the contract signed between Coca 
Cola and the Cleaves Company? A I have not. 

Q Did you know that—weren’t there keys acknowl¬ 
edged in each one of those contracts that were signed by 
the Cleaves Company? A I have not seen any con¬ 
tracts. 

Q Never seen them? A No, sir. 

Q And you won’t say now that some of the members 
of that firm, the Cleaves Company, didn’t receive keys to 
that machine? A No, sir. I said I didn’t have. 

Q Oh, and your statement as to servicing the machines 
went to putting the Coca Cola in there whenever it was 
empty. 

Would you call and tell them it was empty or would 
they come there regularly to do it without your calling? 
A They had a regular schedule. To the best of my 
knowledge in 1949 they 'were servicing every machine 
every day. 

Q And when you say “servicing”, you mean 

201 bring the Coca Colas— A (interposing) Seeing 
that it was supplied with merchandise. Yes, sir. 

MR. DOHERTY: That’s all. 
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• • • • 

23 MR. BRAULT: That is the plaintiff’s case, your 
Honor. 

MR. DOHERTY: May we approach the Bench? 

THE COURT: Yes, indeed. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

MR. DOHERTY: If it please the Court, at this time I 
move for a directed verdict on the ground that the plain¬ 
tiff has failed to show or make out any case of negligence 
on the part of the defendant. 

There is nothing here to connect up any negligent act 
of the defendant which would cause and which would be 
a proximate cause of the injury in question. 

I don’t know that there is anything further than that 
to say. 

THE COURT: Motion denied. 

The evidence shows that the defendant delivered the 
machine in question. Considering the evidence from the 
standpoint most favorable to the plaintiff, as the Court 
must on such a motion, the jury would have a right 

24 to find that the electric shock was caused by im¬ 
proper wiring or some other defect inside the ma¬ 
chine. 

This was testified to by the witness, Deisroth. Is that 
his name? 

MR. BRAULT: Deisroth. 

THE COURT: Deisroth. And I think that is enough 
to submit the matter to the jury. 

• • • • 

201 Thomas J. Hunter 

was called as a witness for and on behalf of the Plain¬ 
tiff, and being then and there duly sworn by the Clerk of 
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the Court, assumed the witness stand and testified as fol¬ 
lows: 


Direct Examination 
BY MR. BRAULT: 

Q Mr. Hunter, will you state your name, please? A 
Thomas Jefferson Hunter. 

THE COURT: You will have to speak louder so we 
can all hear you. Speak as loud as the Court is speaking. 
THE WITNESS: Thomas J. Hunter. 

BY MR. BRAULT: 

Q And where do you live, Mr. Hunter? A At 4036 
35th Street, North Arlington. 

Q You are a brother of James R. Hunter, the 

202 plaintiff in this case? A Yes, sir. 

Q Are you younger than he is? A Yes, sir. 

Q How old are you sir? A Forty-eight. 

Q Mr. Hunter, did your brother live with you during 
the year of 1949 ? A He did, sir. 

Q Where did you live at that time? A 4731 Twenty- 
third Street, North Arlington, Virginia. 

Q Was that your home? A That was my home. 

Q Who else lived there at the house? A Just he 
and I. 

Q How long did—when did Mr. Hunter first come to 
live with you? A In the fall of ’47. 

Q And had he lived with you continuously up until, 
through ’49? A Through ’49. He lived with me until 
’52. 

Q When did he leave your house? A In the fall of 
’52. 

Q Why did he leave then? A Because I was buying 
a new T home and getting married. 

203 Q And now prior to July 22nd, 1949, what was 
the condition of your brother’s health? A He 

worked every day. His health was good. 
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Q What kind of work do you do, sir? A I am a 
foreman with the C & P Telephone Company in Wash¬ 
ington. 

Q How long have you worked for the Telephone Com¬ 
pany? A Thirty years. 

Q And what type of work—your brother was also an 
electrician? A My three brothers are electricians. 

Q Now, do you recall, did he work steadily prior to 
July 22nd, 1949? A He worked steadily. 

• • * • 

204 Q Mr. Hunter, did you see your brother on the 
evening of this accident, which is said to have oc¬ 
curred on July 22nd, 1949? A Yes, sir. 

Q And do you know what time it was when he ar¬ 
rived at home? A Sometime after four o’clock. 

Q And -were you working that day? A I worked that 
day; yes, sir. 

Q What was his condition wdien he arrived at home? 
A When he came home I asked him what was the matter 
with him. 

Q Why did you ask that question? A Well, because 
he was holding his head and just seemed to be quite 
upset and seemed to be hurting, and I wanted to know 
what was wrong. 

Q When he left home that morning did you see him? 
A I saw him when he left home; yes, sir. 

Q And what was the condition of his health when he 
left home that morning? A Okay. 

Q Did you notice any evidence of any injury 

205 anywhere on his body? A Yes, he had a knot on 
his head and redness all around his head just above 

his left ear on the left side. 

Q What, if anything, was done by either you or his 
brother— A (interposing) Well, the doctor was called 
and told me to get something at the drug store, some 
anacin to give him something to help, help relieve him. 
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Q What doctor did you calif A Called Doctor Gor¬ 
don, Stanley Gordon. 

Q Did you go to the drug store and get the medicine 
he told you? A I did. 

Q And what did your brother do for the balance of 
the weekend? 

THE COURT: I cannot hear vou. 

BY MR. BRAULT: 

Q And what did your brother do for the balance of 
that weekend! A He staved home and in bed. 

Q And now, the next week, what did he do? A Well, 
he went out to White Oaks because he said he had to go 
out there because of reports and various things but he 
wasn’t in shape to go. 

Q And how long did he continue to work after 
206 that? A Approximately a week. 

Q What was his condition then? A Well, he 
■was still in a state of shook, it seemed to me. He still 
wasn’t feeling like he should. He still was suffering with 
pains in his head. 

Q Now, how long did that continue? A Quite a long 
time. I, I’m not—I don’t know just the exact time. 

Q Who treated him for that condition? A Well, 
Doctor Gordon treated him for quite some time. 

Q And then did he go some where else? A And then, 
I think he got orders from his w'ork to go to the com¬ 
pensation doctor. 

Q Now, Mr. Hunter, did you know that your brother’s 
job was to be terminated in the middle of August, 1949? 
A I did. 

Q And did your brother have any plans as to what he 
was going to do thereafter? A He did have plans. 

Q And what were his plans? A He was going to 
work for the Washington local IBEW which is a Wash¬ 
ington electrical local Union. 

Q And was he a member of the electrical Union? A 
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He was a member of No. 27 which, if you have a permit, 
you can work for 26, which is a Washington local. 

207 Q You mean he was going to work through the 
Union? A That’s right. 

Q And do you know whether or not work was available 
for him at that time? A I do know work was available. 

THE COURT: Well, I think you had enough on that 
issue from the other brother. 

There is no use accumulating testimony unless it is 
going to be disputed, unless you are going to offer testi¬ 
mony contravening this testimony; are you, Mr. Doherty? 

MR. DOHERTY: No, your Honor. 

THE COURT: Well then, there is no use accumulating 
testimony on an issue that will not be controverted. 

MR. BRAULT: Very well, sir. 

BY MR. BRAULT: 

Q Now, will you just describe generally the condition 
of your brother’s health during the balance of that year, 
1949? A Well, he stayed in bed most of the time; that 
is, he was in and out of bed. I would come home and 
sometimes he would be on the glider on the porch. 

Sometimes he would be on the couch downstairs and 
sometimes he would be upstairs in bed. 

Q Had he ever acted that way before? A Never laid 
around like that before. 

208 Q And from your observation of your brother, 
knowing him and living with him, was he physi¬ 
cally able to go to work during that period of time? 
A I don’t think so. 

MR. BRAULT: All right, sir. That’s all. 

• • • • 

10 This 46 year old white male was first seen in the 
Surgical Clinic on 10-10-49 because of a head in¬ 
jury. X-rays of the skull proved to be negative and the 
patient complained of headaches and a feeling of dizziness 
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and fatigue. Neurological examination was essentially 
negative and a medical work-up indicated that the patient 
had been and is now suffering from essential hyperten¬ 
sion, which appeared to respond somewhat to mild seda¬ 
tion and superficial psychotherapy. 

He was last seen in the clinic in February 1950, at 
which time his original complaints of headaches and diz¬ 
ziness had cleared up, and he stated that he felt capable 
of returning to vrork. 

It is our opinion that this patient’s symptoms, as re¬ 
lated to his original injury, have now cleared up and 
whatever discomfort he is now experiencing is related to 
his hypertension and not his injury. It might be men¬ 
tioned that it would not be a good procedure to have this 
man working on high places or any moving machinery 
because of the danger of syncope. 

Case closed after April 19, 1950. 

See BEC letter dated S-22-50. 

12 Mr. Hunter was seen in this clinic on October 10, 
1949, wdiere the surgeons could find no organic basis 
for his complaints, and he was referred to the psychio- 
trist for evaluation. The psychiatrist felt he was a very 
tense, apprehensive individual, who was rather obsessional 
in his behavior and who complained as much of a feeling 
of tension as of his headaches. His problem seemed to 
have mainly to do with his fear of returning to work 
lest he not be capable of performing it adequately. P&- 
tient does not appear to have any insight into the rela¬ 
tionship between his somatic complaints and his person¬ 
ality problems and it is extremely doubtful if he would 
benefit fro many psychiatric treatment. Patient vras re¬ 
assured in the course of the interview and seemed to 
respond to this and felt he might return to work. He 
has been seen briefly by the psychiatrist on three occa¬ 
sions since. Subjectively, he feels somewhat improved, 
although it is the impression of the psychiatrist that the 
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prognosis for full social recovery of this patient is ques¬ 
tionable. It is our opinion that this patient’s symptoms 
are probably aggravated by his injury, although certainly 
he was an apprehensive and intense person prior to the 
injury itself. Xo organic basis has been found to sub¬ 
stantiate the patient’s subjective complaints. 

• • • • 

214 Norman B. Ames 

was called as a witness for and on behalf of the Defend¬ 
ant, and being then and there duly sworn by the Clerk of 
the Court, assumed the witness stand and testified as fol¬ 
lows : 

Direct Examination 
BY MR. DOHERTY: 

Q Professor, your full name is Norman B. Ames? 
A That is right. 

Q And where do you live? A 520S Westwood Drive, 

Westmoreland Hills, Maryland. 

Q And what is your occupation? A I am professor 

of Electrical Engineering at George Washington Univer- 

sitv. 

*0 

Q And how long have you been there as a professor? 
A Since 1920. 

215 Q And, Professor, what do you teach? 

THE COURT: Well, I suppose the witness’ 
qualifications will be conceded to give expert testimony 
in the field of electrical engineering? 

MR. BRAULT: Why, certainly, if he is an electrical 
engineer and he teaches it. I don’t question it. 

MR. DOHERTY: But I want to find out what he 
actually teaches. 

THE* COURT: I beg your pardon ? 

MR. DOHERTY: I want to find out what he actually 
teaches. 


THE COURT: It does not make any difference. His 
qualifications are conceded. 

• • • • 

217 BY MR. DOHERTY: 

Q Professor, will you assume the following 

facts: 

That one James R. Hunter, who is the plaintiff in this 
case, on July 22nd, 1949, was employed as an electrician 
at the Naval Ordnance Laboratory at White Oaks, Mary¬ 
land; 

And that on that day he was directed by his superiors 
to place an outlet near a Coca Cola machine and that he 
went there at approximately 1:30 in the afternoon, and 
put certain not wires, but metal mold— A (interpos¬ 
ing) Metal mold. 

Q (continuing) to near where the machine was sta¬ 
tioned and that the Coca Cola machine was stationed ap¬ 
proximately three feet from one wall, from the side of it p 
and the back of the Coca Cola machine was up against 
the outside wall; 

And that he worked, and that this metal box that he 
was putting in for the outlet was approximately three 
and a half to four feet from the ground: 

And that as he wanted to see that the box was level, 
he got down on his right knee and placed that up with 
his left hand on the opposite side of the box: 

Saying that this (indicating) is the box and he put it 
on this side (indicating) which is approximately a foot 
away from the Coca Cola vending machine: 

218 And that as he was looking like that, he put his 
face, the right side of his face up against the Coca 

Cola machine, and he became frozen, the face became 
frozen to the side of the Coca Cola machine: 

And that he used his right erm, which was free and 
which wasn’t bothered in any way by the electricity, and 
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finally he pushed himself away and knocked his head over 
against the wall injuring himself. 

Now, Doctor, will you state whether or not, in your 
opinion, that under such circumstances— 

I left out one part there: That there was a hundred 
and twenty, this electricity was a hundred and twenty-two 
volts, a hundred and twenty volts. 

Can you state, Doctor, whether or not, in your opinion, 
it is possible for this man’s face to become frozen to the 
metal under those circumstances? 

MR. BRAULT: If your Honor please, before he an¬ 
swers that, I would object to the question because I think 
he’s left out one or two essential elements. 

TIIE COURT: Well, suppose you come to the Bench. 

• • • • 

27 (Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter ap¬ 
proached the Bench, and out of the hearing of the jury 
the following conference was had with the Court:) 

MR. BRAULT: He didn’t include in his question the 
fact that his right hand or his left hand would be—let’s 
see— 

MR. DOHERTY: Let hand up against the— 

MR. BRAULT: (interposing) Left hand was attached 
to this, holding onto the metal molding against—which 
was against the wall and that the molding was grounded 
to the circuit that went through the building. 

THE COURT: I think that that is a very important 
element because unless he had closed the circuit he would 
not have been shocked. 

MR. DOHERTY: I am sorry. May I just amend 
that? 

THE COURT: Well, we will have the reporter read 
it, if you wish. 

MR. BRAULT: Very well. Then the other point, if 
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your Honor please, he said that his face would be frozen 
to the machine. 

I think that it would be more technically correct 

28 to inquire as to whether or not he would have re¬ 
ceived an electrical shock as a result of that con¬ 
tact 

MR. DOHERTY: No, the testimony was that his face 
was frozen. 

THE COURT: He said that he got an electrical shock 
and as a result of the shock his face w^as frozen. 

That is his testimony. 

MR. DOHERTY: All right. 

Will you read that? 

. THE COURT: On second thought, I think you had 
better insert the elements in your question. 

MR. DOHERTY: All right. 

THE COURT: Just a moment, gentlemen. 

You do not object at all on the ground that this is not 
a proper question to ask a technical expert? In other 
words, you have a lay witness testifying that a thing 
happened. 

I am wondering whether it is proper to ask an expert 
witness whether the thing could have happened. I do not 
understand that that is the proper use for the expert 
testimony. It is for the jury to decide whether it hap¬ 
pened. 

Now, you have a right to ask an expert witness as to 
the causes of a thing happening, however, in the absence 
of the objection, I am going to allow the question. 

MR. BRAULT: Well, of course, obviously in view 
of your Honor’s comment, I will make the objection. 

29 THE COURT: I will sustain the objection. 

I have never heard of a question being pro¬ 
pounded to an expert witness, could such a thing have 
happened. When you have a witness testifying that a 
fact occurred, I do not think it is proper to ask an ex- 



126 A 


pert witness as to whether the thing could have happened. 

That is not a proper subject for expert testimony, 
which reminds me of something, which is, perhaps, irre¬ 
levant, but you know, in the late eighteen eighties and 
early eighteen nineties a great mathematician and astron¬ 
omer, Simon Newcomb, wrote a very famous scientific 
treatise in which he demonstrated mathematically that 
flight in heavier-than-air machines was physically im¬ 
possible. 

A couple of years later the Wright brothers flew at 
Kitty Hawk. 

MR. DOHERTY: In this case though, of course, this 
man has done this same thing, himself. He wet his 
face the same as this man did and— 

THE COURT: (interposing) Well, you can ask him 
about that 

MR. DOHERTY: (continuing) and leaned against it 
and did all those things. 

MR. BRAULT: But would that machine be the same 
as this one? That machine that he did it on, would it be 
the same as this one under the same circumstances? 
30 THE COURT: I am going to sustain the objec¬ 
tion to this question on the ground that whether 
the thing could possibly have happened or not is not a 
proper subject for opinion evidence when there are eye 
witnesses testifying that it did happen. 

• • • • 

219 MR. DOHERTY: May we approach the Bench, 
your Honor? 

THE COURT: Yes, indeed. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
con Terence was had with the Court:) 

MR. DOHERTY: If your Honor please, I would like 
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to take the witness’ answer to that question, as amended, 
out of the presence of the jury for the record. 

THE COURT: Yes, you may do so. 

Have the witness come to the Bench. 

(Thereupon the witness approached the Bench and 
then the following occurred:) 

THE COURT: Professor, I have sustained the ob¬ 
jection but I am going to have you answer the question 
out of the hearing of the jury in order that we may 
have a record of what the answer would have been 
220 had the question been admitted, but the question is 
going to be amended by Mr. Doherty. 

Now, suppose you add these two elements. 

MR. DOHERTY: The one thing that I left out was 
the fact that he got a shock and then became frozen to 
the Coca Cola machine, and then with his arm, pushed him¬ 
self off and banged his head on the opposite wall. 

And what was the other amendment? 

THE COURT: Suppose you state the other one, Mr. 
Brault. 

MR. BRAULT: That he had his opposite hand, one 
hand was holding on to the metal molding, which was at¬ 
tached to the wall and was attached to the circuit that ran 
through the building conduits. 

MR. DOHERTY: With those amendments, Professor, 
will you answer the question that was put to you? 

THE WITNESS: Whether I think it possible for him 
to be frozen to this Coca Cola machine? 

MR. DOHERTY: Yes. 

THE COURT: Well, no. As I understood the ques¬ 
tion, and I want to be corrected if I am wrong, whether 
in your opinion this could have happened? 

MR. DOHERTY: No. T asked him if under those 
circumstances could his face become frozen to the ma¬ 
chine. 
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THE COURT: Of course, you have to assume the elec¬ 
tric shock first. 

221 MR. DOHERTY: That’s right. That is in there 
now, that he got a shock, and that— 

THE WITNESS: (interposing) Admitting, your 
Honor, that it was possible for him to get a shock, and 
even that he did get a shock, I do not believe it at all 
probable that he would be frozen to this machine. 

THE COURT: Very well. 

• # • • 

BY MR. DOHERTY: 

Q Professor, after that information was given to you 
—strike that. 

222 The information that was given to you back 
sometime ago was that the same as the testimony 

that was given to vou here now in Court? 

The facts as I have given them to you here now, were 
they the same facts that you had back. say. a few months 
ago when you made your report on that? A Yes, sir. 

Q And, Doctor, did you simulate the same situation 
in your laboratory? A As far as it was possible I simu¬ 
lated the facts as they took place with the plaintiff. 

Q And did you set up machines with electric circuits, 
the same— A (interposing) Yes, sir, I did. 

I took a tin tray, eleven by sixteen inches and attached 
it to a work bench about as high as I though^ it should 
be, so that when I was down on the floor, I could put my 
face against it. 

And T connected one side, the hot side of the line, to 
that tin plate or tray, and holding the other side or the 
ground circuit in my left hand, I put my face against it. 

Q And did you receive a shock? A I received a 
shock. 

0 And what happened? A Well, it was a sharp 
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stinging sensation that caused me to jerk my face 

223 away. 

Q And was your face frozen at any time to the 
machine? A No, sir, quite the contrary. 

Q Now, Professor, did you also assume any other con¬ 
ditions as to a man, and this was in the summertime, July 
22nd, and he was perspiring rather freely? 

Did you take that into consideration in arriving at your 
decision in this matter? A Yes, I did. 

Q And did you assimilate those facts also? A As 
near as I could. I assumed that if it was a hot day, he 
was probably perspiring and his face would be wet. 

So I went out and wet mv hands and wet mv face and 

* • 

went through the same motions again. 

Q And did your face become frozen at all to— A 
(interposing) No, sir. I got a shock but a more severe 
thrust away from it. 

Q And— 

THE COURT: (interposing) Professor, is it not pos¬ 
sible for different individuals to react differently to those 
matters ? 

THE WITNESS: Yes, your Honor, it is, but in gen¬ 
eral, the sensation of shock is to cause a muscle spasm 
in everyone, and I don’t believe that differs a great deal. 

The constitution or stamina of an individual will 

224 determine the effect to some extent, whether it is 
serious or not serious. 

THE COURT: I do not understand the point that you 
are driving at. 

You are not trying to show that an electric shock could 
not have been received, I presume, because the Professor 
justified that he received an electric shock himself. 

MR. DOHERTY: I concede that. 

THE COURT: Do I understand that you are just try¬ 
ing to show that the reaction would have been instead of 
freezing the face to the machine, to draw it away? 
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MR. DOHERTY: That’s right. 

THE COURT. Very well. Well, what difference would 
that make? The ill effects would have been made. 

MR. DOHERTY: Well, it would go to the veracity of 
the person that was injured, the fact that he is down 
there with his face up against this machine and doing all 
of these things that he said, to put his face against it— 
THE COURT: (interposing) Well,— 

MR. DOHERTY: (continuing) naturally, you would 
get a shock of some kind, if your Honor please, but not 
the shock to the extent that the plaintiff said. 

THE COURT: Very well. 

• * • * 

226 Cross Examination 
BY MR. BRAULT: 

Q Professor Ames, you do not contend, do you, that a 
person cannot get a shock from a hundred and twenty 
volts, assuming that the conditions are substantially in 
accordance with those that are given to you by Mr. Do¬ 
herty? A No, sir. 

Q And when you, when you experimented, you got a 
shock? A Yes, sir. 

227 Q Now, the severity of the shock would depend 
upon the circumstances existing at that time, would 

it not? A Oh, yes. 

Q And the grounding, the degree of grounding, in 
other words, would have a lot to do with it, wouldn’t it? 
A That’s right, but I had a perfect grounding situation 
in my instance. 

0 Well, you have heard of people being electrocuted 
and dying in the bathtub when they merely touched a 
house current, have you not? A That is right, biff they 
had a very good ground in this case. 

0 That’s right. So I say it depends, a lot on the 
ground, doesn’t it? A Definitely. 
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Q Then when yon get such a shock you would naturally 
either be thrown aw’ay from it or you would pull your 
head away from it, wouldn’t you, in an effort to get away 
from the electrical current? A I don’t think you make 
much of an effort. It is automatic. 

Q It is automatic, but it is a quick, certain jolt and 
jerk? A Right. 

Q Away from the object which is causing the 

228 current to pass into your system? A That’s al¬ 
ways been my experience. 

• • • • 

Gordon C. Jones 

was recalled as a witness for and on behalf of the De¬ 
fendant, and having been previously duly sworn by the 
Clerk of the Court, assumed the witness stand and testi¬ 
fied as follows: 

Direct Examination 
BY MR. DOHERTY: 

Q Mr. Jones, in your cross-examination this morning 
I asked you when it was that you heard or approximately 
when you heard about Mr. Hunter being injured. 

You said, it was sometime. When was it? A Well, I 
don’t know exactly when it was with direct relationship 
to his injury. The first I heard of it was when I re¬ 
ceived the call from the administrative officer, Captain 
Watson. 

229 Q And did you send somebody to check the ma¬ 
chine? A I, I requested that the machine be 

checked at that time. 

Q And whom did you send out to do it? A I am not 
definitely clear in my mind whether I asked Mr. Mantz 
director or whether I asked his supervisor to send him. 

In any event, Mr. Mantz was the electrician who checked 
the machine. 
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Q What was his full name? A Newton B. Mantz. 

Q And he is still employed— A (interposing) He 
is still employed at the Naval Ordnance Laboratory. 

MR. DOHERTY: That’s all. 

Cross Examination 
BY MR. BRAULT: 

Q Mr. Jones, was it some time in August that he 
checked the machine? A To my knowledge, but I have 
no recollection of the dates. 

Q Do you know whether or not anyone from the Coca 
Cola Company had been there to check the machine— A 
(interposing ) Between— 

Q (continuing) Excuse me—between the time 
230 of Mr. Hunter’s injury and the date Mr. Mantz 

checked it? A Well, that I cannot sav of mv own 

• •> 

personal knowledge. 

Q You don’t know whether they had been there or not? 
A That, I do not know of my own personal knowledge. 

Q Well, you don’t know at the time that Mr. Mantz 
checked the machine that it was in the same condition that 
it was in on the day of Mr. Hunter’s accident? A I 
cannot say that. 

• • • • 

James R. Himt-er 

was recalled as a witness for and on behalf of the De¬ 
fendant, and having been previously duly sworn by the 
Clerk of the Court, assumed the witness stand and testi¬ 
fied as follows: 

BY MR. DOHERTY: 

Q Mr. Hunter, do you know Mr. Deisroth? A Yes, 
sir. 

Q And what kind of work was he doing out at White 
Oaks when you were out there? A Well, he was doing 
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whatever work Mr.—this gentleman who just left 

231 here—he was the instructor of that building, and 
he told him what to do. 

Q Who was it? A What’s this man’s name that was 
here? 

Q Mr. Jones? A Mr. Jones was in charge of the 
building. 

Q Yes, but what did Mr. Deisroth have to do? What 
was his work there? A I don’t know exactly. I was 
only told to go in this to install the plug. I don’t know 
what his work was. 

Q Well, do you remember when I took your deposition 
on February 16th, 1952, I asked you— 

MR. BAULT: (interposing) Now, if your Honor 
please, I assume that this is Mr. Doherty’s case of putting 
Mr. Hunter down offering Mr. Hunter as his witness, and 
I assume he is about to attempt to impeach his answer. 

Now, I don’t know. 

THE COURT: Well, I do not think I should rule on 
a question until it is finished. I think there is a great 
deal of merit in your objection, but I do not think I should 
rule on it until the question is finished. 

BY MR. DOHERTY: 

Q Do you remember when I took your deposition on 
February 16th, 1952 and I asked you what Mr. Deisroth’s 
position was at White Oaks at that time? 

232 Do you remember me asking you about that? A 
Yes, sir. 

Q And do you remember me asking you then what he 
actually did out there, what his work really was? A 
Well, he was in another shop. I, I couldn’t say what his 
actual work was. 

THE COURT: Now, I am going to overrule the ob¬ 
jection because I think from the standpoint of the defend¬ 
ant, the witness is a hostile witness, and he may cross- 
examine, but I do not see the relevancv of all of that. 
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MR. DOHERTY: Mr. Deisroth testified on the stand 
here about his work and that he was in charge of installa¬ 
tions, and all that, with different things that he was sup- 
popsed to do. 

And I asked him definitely whether or not the only job 
he had out there— 

THE COURT: (interposing) Oh, I am not going to 
permit this line of inquiry because that is a collateral mat¬ 
ter, and you may not introduce evidence aliunde, and on 
cross-examination of a collateral matter I always enforce 
that rule, because otherwise we would go off on tangents. 

MR. DOHERTY - : Well, it is not collateral. That was 
his job. He said that was his job. 

THE COURT: I understand. That is a collateral mat¬ 
ter as to what his job was. You are questioning 
233 him on cross examination and you are bound by his 
answer. 

MR. DOHERTY: And I can’t show— 

THE COURT: (interposing) I have ruled, Mr. Do¬ 
herty. 

It is a perfectly well known rule of evidence that you 

cannot offer evidence contradicting an answer given on 

cross-examination on a collateral matter, otherwise each 

case would take davs and davs to trv because it would 

• • * 

overflow its channels and go off on tangents. 

MR. DOHERTY: It was very material, if your Honor 
plense. as to what that man’s job was. 

THE COURT: Well, I have excluded it, Mr. Doherty. 

* • • • 

236 W. H. S. Stokes 

was called as a witness for and on behalf of the Defend¬ 
ant, and being then and there duly sworn by the Clerk 
of the Court, assumed the witness stand and testified as 
follows: 
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237 Direct Examination 
BY MR. DOHERTY: 

Q Will you state your full name, please, Mr. Stokes? 
A W. H. Sherman Stokes. 

THE COURT: What is your last name? 

THE WITNESS: Stokes, S-t-o-k-e-s. 

BY MR. DOHERTY: 

Q Where do you live, Mr. Stokes? A 75 Eldred 
Drive, Silver Spring. 

Q And what is your occupation? A Manager of the 
Coca Cola Plant in Silver Spring. 

Q And how long have you been out there? A Since 
the plant was opened in March, ’43. 

Q And where is the plant in Silver Spring? A 1110 
East-West High-way. 

Q And on July, in July, 1949, was the Silver Spring 
plant taking care of the sale of Coca Colas in that particu¬ 
lar area? A Yes. 

Q Which included White Oaks? A That’s right. 

Q And were there some of the Coca Cola machines— 
Washington Coca Cola Bottling Works’ machines at White 
Oaks? A That’s right. 

Q Do you remember approximately how many 

238 were there at that time? A I do not know defi¬ 
nitely, no. I would say probably fifteen, twenty; 

something like that. 

Q And now, directing your attention to July 22nd, 
1949, and thereafter, did you at any time ever get a notice 
or any information concerning the fact that James R. 
Hunter had been shocked by one of the Coca Cola ma¬ 
chines? 

MR. BRATTLT: I object. 

THE COURT: Objection sustained. 

BY MR. DOHERTY: 

0 When was the first time that you learned of the 
injury allegedly sustained by Mr. Hunter? 
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MR. BRAULT: I object. I don’t see how it is rele¬ 
vant. 

I object to the question, sir. 

MR. DOHERTY: I want to bring out how the defend¬ 
ant first found out about it, if your Honor please. 

THE COURT: I beg your pardon? 

MR. DOHERTY: I want to bring out when we first 
found out about the injury, before this jury. 

THE COURT: I do not see that that is relevant. 

Objection sustained. 

BY MR. DOHERTY: 

Q Did you receive any notice about any machine that 
was shorted or not grounded at White Oaks on or about 

Julv 22nd, 1949? 

239 MR. BRAULT: I object. 

THE COURT: Objection sustained. 

I am sustaining the objection to this line of inquiry 
on the ground that it makes no difference when the de¬ 
fendant found out about the accident. 

MR. DOHERTY: I am not asking now about when 
he found out about it. 

THE COURT: Or whether it received any notice or 
when it received notice of any machine claimed to be de¬ 
fective. 

MR. DOHERTY: Well, their case is based on that, 
that it was defective. 

THE COURT: I understand that, but they do not 
have to prove notice. 

MR. DOHERTY: It isn’t a question of notice. We 
want to show that we never got any notice or never did 
anything to any machine out there. 

THE COITRT: Well, that is not what your question 
called for. 

BY MR. DOHERTY: 

Q Do you have any record of any repairs to any ma¬ 
chine at White Oaks in July, August or September of 
1949, that was supposedly not properly grounded? 
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MR. BRAULT: I object, if your Honor please. The 
question of repairs wouldn’t have any bearing on this. 
The question of whether a machine had been re- 

240 paired or not wouldn’t have any bearing on it. 

THE COURT: Objection sustained. 

MR. DOHERTY: If your Honor please,— 

THE COURT: (interposing) Any repairs after the 
accident, of course, would not be admissible. 

MR. DOHERTY: Well, there was a statement here by 
one of the witnesses which your Honor permitted to come 
in, to say that one of the men came there a week after 
or a week or two after and made repairs. 

THE COURT: No, there was no such testimony. I al¬ 
lowed that testimony in order to show that the machine 
w T as being serviced by Coca Cola employees. 

MR. DOHERTY: That was— 

THE COURT: (interposing) The testimony was that 
the witness who gave the testimony saw about a week 
after the accident men in Coca Cola uniforms servicing 
the machine. There was no evidence that they made any 
repairs, as I recall it. 

MR. BRAULT: No, sir; we offered no such evidence. 

THE COURT: I beg your pardon? 

MR. BRAULT: We offered no such evidence. 

THE COURT: You offered no such evidence. 

There is no contention that any machine was repaired 
after this accident. The contention of the plaintiff, as I 
understand it, and I am not saying whether it is 

241 right or wrong, the jury will have to decide that, 
but the contention of the plaintiff, as I understand 

it, is that when that machine was delivered, it was defec¬ 
tive inside: that there was some defective wiring inside, 
which made it possible for this electric shock to occur. 

MR. DOHERTY: Well, some time or other that would 
have to be straightened out and taken care of, and what 
I am trying to show is that we never— 
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THE COURT: (interposing) Well, no, that is not 
admissible. 

BY HR. DOHERTY: 

Q What kind of a uniform was being worn in July and 
August of 1949? A That’s what we call a summer uni¬ 
form. It is made of cotton material. 

Q Was it— 

THE COURT: (interposing) Well now, do you deny 
that these machines were being serviced by Coca Cola 
employees? If you do not deny it, why, it makes no dif¬ 
ference what color the uniforms were. 

HR. DOHERTY: The idea of putting Coca Colas in it 
and servicing it, to me, is an entirely different thing. 
Servicing means also taking care of repairs and all those 
other things. 

Now, a man here said he saw this and I want to offer 
it in evidence to show that he said something about 
242 a blue jumper. 

THE COURT: Well, I think that is all irrele¬ 
vant. 

You admit that Coca Cola employees delivered and 
serviced the machine, in the sense of delivering Coca Cola 
bottles at periodic intervals and taking the money that 
was collected in the machine. 

You admit that? 

HR. DOHERTY: Yes, but my memory is definite that 
Hr. Deisroth testified that we repaired this machine. 

THE COURT: I do not recall any such testimony. 

HR. BRAULT: No, sir. Your Honor restricted his 
testimony to merely connecting the Coca Cola Company 
with it. 

THE COURT: Yes, there is no testimonv on the part 
of Hr.— 

MR. BRAULT: (interposing) “Deisroth” was his 
name. 

THE COURT: (continuing) Deisroth that he saw 
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anybody repairing the machine. His testimony was that 
he saw Coca Cola people in Coca Cola uniforms servicing 
the machine. 

Now, I construe the word “servicing” as delivering Coca 
Colas, taking the money out and that sort of thing. 

That is what “servicing” the Coca Cola machine means 
to me. 

MR. DOHERTY: If your Honor please, I want to 
identify this (indicating) anyway. 

THE COURT: I think it is irrelevant, Mr. Do- 
243 herty. 

Whether the uniforms were blue or brown is 
immaterial. 

MR. DOHERTY: This witness has testified that they 
had this blue— 

THE COURT: (interposing) Well, suppose they wore 
brown instead? I think it is immaterial. There are a 
lot of people who do not distinguish colors very well. 

I do not think I am so very well on colors, myself. The 
ladies are always better in distinguishing colors than men 
are. 

MR. DOHERTY: I would still like to prove my case 
in my way. 

THE COURT: Well, ask your question. 

BY MR. DOHERTY: ' 

Q I will hand you this uniform, Mr. Stokes, and ask 
you if you will state what that is? A (After examining 
an article submitted to him by Mr. Doherty:) Well, that 
is a shirt of a summer uniform worn by the employees of 
the Coca Cola Company. 

Q And was that the uniform that was being used back 
in 1949? A Yes, sir. 

MR. DOHERTY: I offer that in evidence, if your 
Honor please. 

THE COURT: What? 

MR. DOHERTY: T offer it in evidence. 
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244 THE COURT: Excluded as absolutely irrele¬ 
vant. 

MR. DOHERTY: Your witness. 

MR. BRAULT: I have no questions. 

• • • • 

32 MR. DOHERTY: May we approach the Bench, 
vour Honor? 

THE COURT: Y"es, you may approach the Bench, 
gentlemen. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

MR. DOHERTY: If your Honor please, for the record, 
I would like to have the answers to those questions that 
were put to Mr. Stokes yesterday. 

One was that he received no notice of the accident or 
anything wrong. 

THE COURT: Well, the wav to do it is for vou to 
make an offer of proof. 

MR. DOHERTY: That is what I am going to do. 
THE COURT: Well, you can make an offer of proof 
now, if you wish. The offer of proof should be a state¬ 
ment of what answers you expect to elicit from the wit¬ 
ness. 

MR. DOHERTY: Yes. 

In the question that was put to him about when he 
first learned of this, his answer would be from a letter 
of March 31st, 1950. 

And in answer to the question of whether or not he 
ever heard if any repairs were made on the ma- 

33 chine during the period of July, August and Sep¬ 
tember, his answer was going to be, no, no record 

of anything -wrong with the machine during that period 
of time. 

THE COURT: I shall adhere to my ruling, and I 
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might say as to the second question that I consider the 
matter irrelevant because whether or not any repairs 
were made to the machine after the accident is immaterial 
and irrelevant to the issues of the case. 

• * * * 

247 Edward J. Mortell 

was called as a witness for and on behalf of the De¬ 
fendant, and being then and there duly sworn by the Clerk 
of the Court, assumed the witness stand and testified as 
follows: 

Direct Examination 
BY MR. DOHERTY: 

Q Your full name is Edward J. Mortell, M-o-r-t-e-1-1 ? 
A Yes. 

Q And you are a practicing physician in the City of 
Washington? A Yes. 

Q And how long have you been practicing here, Doc¬ 
tor? A Since 1946. 

THE COURT: Oh, no, Doctor, this will not do. You 
are addressing a large group. Suppose you are speaking 
before the medical society or before a medical school 
class. 

You will have to speak loudly, slowly and dis- 

248 tinctly as the Court is doing otherwise some of the 
people who have to hear you will not be able to do 

so. 

BY MR. DOHERTY: 

Q And, Doctor, do you specialize in any particular 
branch of medicine? A I am a specialist in psychiatry. 
0 Where did you go to school. Doctor? 

THE COURT: Well, T suppose the Doctor’s qualifica¬ 
tions as a psychiatrist will be conceded? 

MR. BRAULT: Thev will, vour Honor. 

* * % 





142 A 


THE COURT: Very well. Then it is not necessary 
*o bother him to give his qualifications in full. 

BY MR. DOHERTY: 

Q Doctor, during part of your practice you were con¬ 
nected with the United States Public Health? A Yes, I 
was. 

Q And what period of time was that? A From Feb¬ 
ruary of 1949 until June of 1951, I was Chief of the 
Mental Health Section of the Public Health Service, Out- 
Patient Clinic. 

Q And since that time you have been in private prac¬ 
tice here in the District? A I worked for a time for 
the Veterans’ Administration, and I have been in private 
practice the balance of that time. 

Q Now, Doctor, during your period of time with 
249 the United States Public Health Service, did you 
have an occasion to examine a James R. Hunter? 
A Yes. 

Q And did he come under vour particular care? A 
Yes, I examined him personally. 

Q And can you tell us approximately how many times 
you examined him? A I believe I, myself, saw him on 
four separate interviews. 

Q And had other psychiatrists at the United States 
Public Health, to your knowledge, also examined him? 
A Yes. He was examined by at least one other psychi¬ 
atrist, I am sure, and in probability more than that. 

Q And you were given the records of the United 
States Public Health Service covering James R. Hunter— 
A (interposing) Yes, I have them here. 

Q (continuing) this morning. 

And those are the original records? 

THE COURT: Well, the records are stipulated. You 
do not have to have them identified. 

P>Y MR. DOHERTY: 

Q And, Doctor, what did you find wrong with— 
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THE COURT: (interposing) Mr. Doherty, I am won¬ 
dering whether you would care to fix the period of these 
examinations? Perhaps that might be helpful. 

250 BY MR. DOHERTY: 

Q When did you first examine him, Doctor? A 
My personal examination of Mr. Hunter extended from 
November 21st, 1950 to March 12th, 1951. I saw him at 
intervals during this period. 

Q And in arriving at your opinion, Doctor, as to the 
illness of this man, did you take into consideration the 
record of the United States Public Health Service at 
other—the history and the medical examinations by other 
doctors, and all that? A Yes. We used all the infor¬ 
mation which could be obtained. 

THE COURT: Well, Doctor, please keep your voice 
up. This is not an office consultation. You are addressing 
a large group. 

Every juror has to hear you and both counsel, the re¬ 
porter and the Court have to hear vou. 

BY MR. DOHERTY: 

Q And did you receive certain information also from 
Mr. Hunter, himself, personally? A Yes, my personal 
examination of him. 

Q And, Doctor, were you advised of the alleged inci¬ 
dent of July 22nd, 1949? A Yes. Mr. Hunter described 
it in full to me. 

Q And what was vour opinion as to the condi- 

251 tion of James R. Hunter? 

AIR. BRAULT: As of what date, I vrould like 

to know. 

THE COURT: I beg your pardon? 

MR. BRAULT: As of what date, if your Honor please. 

THE COURT: Yes, I think— 

MR. DOHERTY: (in + emosing) All right. 

THE COURT: (continuing) T think the date ought to 
be stipulated. 
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BY MR. DOHERTY: 

Q As of the date you first saw him and also on the 
date you last saw him, which would be November of— 

THE COURT: (interposing) Well, do you not think 
you ought to separate your questions? 

You are asking two questions in one. 

MR. DOHERTY: All right. 

BY MR. DOHERTY: 

Q Doctor, you first saw him some time in November of 
1950? A That is correct. 

Q Did you arrive at any opinion at that time as to 
what was wrong with Mr. Hunter? A The first time 
that I saw Mr. Hunter my only definite impression was 
that he was an ill man, and the most striking evidence of 
that was an extreme pallor. 

THE COURT: Extreme what? 

252 THE WITNESS: Paleness. 

THE COURT: Oh, yes. 

THE WITNESS: It was then discovered that this was 
due to a very, very profound anemia. It had so compli¬ 
cated the situation that this had to be cleared up before 
we could evaluate what disability might have been present 
due to the head injury. 

Tn the next three months in our clinic and in the medi¬ 
cal clinic of the Public Health Service and in the surgical 
clinic, he was given very exhaustive examinations of all 
types which might throw any light on the injury. 

At the conclusion of m.v studies of him and using the 
informetion available from the other sources, it was my 
opinion that there was no evidence of any residual injury 
resulting 1 from the blow on the head of Julv, 1949. 

BY MR, DOHERTY: 

Q Now, Doctor, had you taken into consideration 
X-rays that had been taken? A I think we did every 
conceivable examination that could possibly throw any 
light on this. He had X-rays: he had lab studies of the 
blood; he had an electroencephalogram; he had psycho- 
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logical studies; he had neurological examinations by sev¬ 
eral different people, and he had a number of psychiatric 
interviews. 

I don’t think there is anything, any examination 

253 known which was neglected which might throw 
light on what he was suffering from. 

Q And, Doctor, what was your final opinion as to 
what was really wrong with Mr. Hunter? A Well, I 
think there are at least two separate diagnoses that 
would be made: 

One, Mr. Hunter is suffering from essential hyperten¬ 
sion, high blood pressure of relatively severe degree. 

Q And does this, or, has this hypertension any con¬ 
nection whatever with any injury that he might have ob¬ 
tained in Julv of 1949? A To the best of mv informa- 
*• « 

tion and to the best opinion of an expert in the matter— 
THE COURT: (interposing) No, you may not testify 
to what other people think. You are permitted to give 
your own expert opinion as a psychiatrist and that is 
all. 

BY MR. DOHERTY: 

Q Your opinion, Doctor? A My own opinion is that 
there can be no connection between his high blood pres¬ 
sure and his head injury. 

Q And what vras the other thing, your other diagnosis? 
A The other diagnosis is that Mr. Hunter is suffering 
from a psychiatric disorder, which we would call “conver¬ 
sion hvsteria”. 

*■ 

Q And can you explain that a little more fully, 

254 Doctor? A Well, in the briefest and simplest 
terms, I would say that conversion hysteria is an 

illness in which— 

THE COURT: (interposing) Is it “conversion” or 
“inversion”? 

THE WITNESS: “Conversion”. 

THE COURT: “Conversion hysteria”. 



146 A 


THE WITNESS: In which the individual experiences? 
discomfort or some other type of symptom which is not 
based on any organic illness or injury, which is rather 
an expression of some emotional conflict of some type or 
other. 

Now, this is the sort of thing which happens when, for 
instance, one does or thinks one does something wrong 
with one’s hand, and finds the next day that one can’t 
move it without there having been any injury to the hand 
or arm or the brain, but merely a psychological block 
which impairs one’s use of a part—or which might be 
expressed in some tvpe of pain. 

BY MR. DOHERTY: 

Q Doctor, was there a family history given to you 

that also assisted you in arriving at the opinion that 

vou did as to Mr. Hunter? A Yes. Mr. Hunter’s familv 
• 

background and his own developmental experiences are 
strongly supportive of the diagnosis of an emotional dis¬ 
order of conversion hysteria. 

Q Now, this anemia that he had in November of 
255 1950, was that caused in any way by the accident 

that he claimed of July 22nd, 1949? A There is 
no known relationship between a head injury and a re¬ 
sultant anemia. 

The medical people who examined him were not defi¬ 
nitely able to say the origin of his anemia, which is not 
infrequently the case. 

They felt it was probably nutritious— 

THE COURT: (interposing) No, just a moment. Do 
not tell us what somebody else said. 

Yon are permitted by law to .give your own opinions 
as a psychiatrist, because that is vour field, but you must 
be limited to that. 

BY MR. DOHERTY: 

0 And what were his complaints in November of 
19n0, Doctor, when you saw him? A When T first saw 
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Mr. Hunter he complained of weakness, very easy fatigue, 
dizziness, headaches. 

Q And was he treated for that? 

What was the treatment that was given to him for that? 
A He was given appropriate medical treatment for his 
anemia, which we felt was at the time responsible for his 
symptoms. 

Q And did that then clear up? A His symptoms im¬ 
proved to a considerable degree for a time as his 

256 anemia was treated and cured, but his symptoms 
later became somewhat more aggravated although 

T don’t think they ever returned to the seriousness before 
his anemia was treated. 

Q Doctor, in arriving at your opinion also in this case 
was tliere anvthing taken into consideration bv vou as 
to his statements covering his case against the Coca Cola 
people? A (There was no audible response.) 

Q You may look at your records, if you wish. 

THE COURT: T did not understand your question. 
Would you mind reepating it, Mr. Doherty? 

Would you mind repeating your question? 

MR. DOHERTY: In substance, it was whether or not 
the fact that he had a case pending against the Coca Cola 
Company had anything to do with his present diagnosis 
or his opinion covering it. 

MR. BRAULT: I would object to the question. 

THE COURT: Objection sustained. 

You mean, whether the doctor’s opinion was affected by 
the pendency of this case? Is that what you mean? 

MR. DOHERTY: No, I don’t, if your Honor please. 
THE COURT: Well, your question is susceptible to 
that. I suggest that vou reframe vour question. 

MR. DOHERTY: All right. 

BY MR. DOHERTY: 

257 Q Doctor, you wrote an opinion for the United 
States Public Health and for the Employees’ Com¬ 
pensation Commission in this matter? A Yes, I did. 
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Q Now, in your opinion did you refer to this case that 
Mr. Hunter had pending against the Coca Cola Company? 

MR. BRAULT: I object, if your Honor please. 

THE COURT: Objection sustained. 

The document speaks for itself if it is admissible, on 
which I am expressing no opinion at this time. 

MR. DOHERTY: Well, it is my understanding, if your 
Honor please, that we can read any of this record of the 
United States Public Health. 

THE COURT: Well, if it is in that record, why, of 
course, but even so, it speaks for itself. 

MR. DOHERTY: I thought as long as we had the 
Doctor here— 

THE COURT: (interposing) Well, I know, but the 
way to ascertain what is in the document is not to ask a 
witness, but to look at the document. 

BY MR. DOHERTY: 

Q Now, did Mr. Hunter, in his statements as to how 
this accident occurred, tell the same story on each occa¬ 
sion? A No. It was difficult to obtain from him a con¬ 
sistent account of the events immediatelv following the 
accident. 

258 THE COURT: Well, could that have been due 
to the fright and shock of the accident that might 
have affected the person’s recollection of just what hap¬ 
pened ? 

THE WITNESS: I think to a degree and for a short 
time that could be true, but the events which were never 
consistently remembered by Mr. Hunter extended over a 
period of a couple of months. 

BY MR. DOHERTY: 

Q Was there any evidence of any shock from electric 
shock present at the time you examined this man? A 
Not at the time I examined him 

MR. DOHERTY: That’s all. 
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Cross Examination 
BY MR. BRAULT: 

Q Doctor Mortell, you did not examine Mr. Hunter 
until November of 1950. 

That is correct, is it not? A That is correct. 

Q You understood that that was well over a year fol¬ 
lowing the accident? A Yes. 

Q And now you say that in vour opinion he was suf¬ 
fering from w’hat you described as a conversion hysteria. 

Now, there is in your profession and your specialty of 
psychiatry, a field of psychiatry known as trau- 

259 matic conversion hysteria, is it not? A I am fa¬ 
miliar with that term, yes. 

Q Well, isn’t it a fact that conversion hysteria may 
result from an accident or trauma? A The symptoms of 
conversion hysteria often follow an accident. That’s cor¬ 
rect. 

Q Now, had you examined Mr. Hunter shortly after 
this accident, wouldn’t you be in a better position to de¬ 
termine whether or not the accident contributed to his 
condition in 1950? A That is so problematical that I 
can’t answer. 

Q I mean, you can’t say “yes” or “no” as an answer 
to that question? 

Is that right? A I would have been in a better posi¬ 
tion to evaluate the immediate after effects of his injury. 

Q Now, are you acquainted with Doctor Thorpe? 

Is he a member of your staff? A Doctor Thorpe was 
a member of the staff of that time; yes, sir. 

Q And is Doctor Thorpe—did he have any particular 
specialty? 

THE COURT: Will you suspend a moment? 

(At this point the Court disposed of an item of the 
Cturt’s business not related to this case, and then 

260 the following occurred:) 

THE COURT: You may proceed. 
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MR. BRAULT: Will you repeat the question, Mr. Re¬ 
porter? 

THE COURT: Read the question, Mr. Reporter. 

THE REPORTER: (reading) 

“Q And is DoctorThorpe—did he have any particular 
specialty?” 

THE WITNESS: Yes, Doctor Thorpe is a psychia¬ 
trist. 

BY MR. BRAULT: 

Q Now then, you know, of course, from the records 
that Doctor Thorpe did examine Mr. Hunter during the 
period from October or immediately following October, 
1949? A Yes. 

Q And through to the spring of 1950? A Yes. 

Q And I assume that you are familiar with his con¬ 
clusions which are also on file? A Yes. 

Q Now, Doctor Mortell, assuming that Mr. Hunter 
did receive an electric shock as a result of which he 
knocked his head against the wall, and got a blow to his 
head which resulted in a concussion of the brain— 

MR. DOHERTY: I object to that, if your Honor 
please. There is no testimony here that he had a concus¬ 
sion of the brain. They tried to get— 

2fil THE COURT: (interposing) No, this is cross- 
examination. 

MR. DOHERTY: No, he is assuming that he had— 

MR. BRAULT: (interposing) Well, there is testi¬ 
mony to that effect, sir. 

THE COURT: I am going to overrule the objection. 
T think on cross-examination there is more leeway to be 
permitted to a hypothetical question than on direct exami¬ 
nation. 

MR. DOHERTY: Assuming something that hasn’t— 

THE COURT: (interposing) I will overrule the ob¬ 
jection. 

BY MR. BRAULT: 





Q (continuing) Would not the combination of those 
two events succeeding each other in immediate sequence, 
that is a concussion being caused by this electrical shock, 
cause a man to become rather excited, tense and nervous 
about an incident of that kind? A I think it would be a 
disagreeable experience for any of us for that to happen, 
yes. 

Q Would not the degree of disagreeableness, as you 
describe it, depend somewhat upon the individual in¬ 
volved? A Yes. I think we all react to things according 
to our own makeup. 

Q And would it not depend as to whether or not this 
individual w’as more susceptible to this so-called conver¬ 
sion hysteria, tenseness and nervousness, than per- 
262 haps other persons might be? A Susceptible to 
any type of psychological aggravation or difficulty, 

yes. 

Q Well now, would you say, Doctor Mortell, that if 
preceding this accident that there was some problem which 
Mr. Hunter had which was inclined to make him nervous 
and tense, would you not say that the injury which he 
received, as I described it to you, might aggravate that 
condition? A What I think— 

MR. DOHERTY: (interposing) Just a moment. 

THE WITNESS: (continuing) happens is— 

MR. DOHERTY: (interposing) Just a moment. 

There is no claim of aggravation of any pre-existing 
condition in this case. 

THE COURT: Yes, T am inclined to sustain that ob¬ 
jection. On the contrary, he claims to have been in per¬ 
fect health prior to the accident. 

MR. BRATTLT: I understand that, if your Honor 
please, but there was a diagnosis bv one doctor which was 
read into the record without objection that, in his opinion, 
he had previously been tense and that the injury had 
aggravated that condition. 
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And that was by Doctor Thorpe. 

THE COURT: Well, this is in the record, yes. 

MR. BRAULT: That was put in the record 

263 without— 

THE COURT: WT11 the Reporter read the ques¬ 
tion? 

THE REPORTER: (reading) 

“Q Well now, would you say, Doctor Mortell, that if 
preceding this accident that there was some problem which 
Mr. Hunter had which was inclined to make him nervous 
and tense, would you not say that the injury which lie 
received, as I described it to you, might aggravate that 
condition?” 

THE COURT: I will allow the question. You may 
answer. 

THE WITNESS: I think it is more a matter of his 
concern about the previous difficulties. 

THE COURT: No, Doctor, the question is whether 
the injury might aggravate the previous tense condition. 

I suggest that you answer the question. 

THE WITNESS: That is a possibility. I couldn’t 
say “yes” or “no”. In some people it might and in others, 
it might not. 

' BY MR. BRAULT: 

Q Doctor, what is meant by “syncope” S-v-n-c-o-p-e? 

I know that you know how to spell it, but I am spelling 
it for the benefit of others. 

THE COURT: Well, let’s not get into involved prob¬ 
lems of psychiatry unless it is absolutely essential. 

MR. BRAULT: No, your Honor. The reason I 

264 am asking that is the word was used when I read 
Doctor Thorpe’s report, and was not defined, and I 

would like— 

THE COURT: (interposing) Well, I do not think it 
would be very helpful to so into it. I am not going to 
arbitrarily exclude it, but I do not think you help matters 
by going into these theoretical terms. 
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It will not help the dissolution of the issues of this case. 

MR. BRAULT: The only reason I asked it, if I may 
explain the reason, was because Doctor Thorpe said this 
man should not work in high places or— 

THE COURT: (interposing) Well, I want to suggest 
this, Mr. Brault. I do not think it is appropriate to cross- 
examine a witness as to some other witness’ testimony. 

Now, you have Doctor Thorpe’s evidence in the record. 
You read it. And I do not think that you should cross- 
examine this witness concerning another doctor’s testi¬ 
mony. 

MR. BRAULT: All right, sir. 

THE COURT: You have a perfect right to make all 
the use you want of the other doctor’s testimonv. 

BY MR. BRAULT: 

Q Now, Doctor, you did not yourself make any diag¬ 
nosis as to the cause of the anemia which he was suffering 
from in the year of 1950? A No. 

265 Q But you did use that as a part of your basis 
for your conclusion in this case? 

THE COURT: Will counsel come to the Bench? 

THE WITNESS: No, I don’t think— 

THE COURT: (interposing) Just a moment. 

Will counsel come to the Bench? 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

• • • • 

(Counsel for the parties and the others at the Bench 
conference then resumed their places before the jury.) 

MR. BRAULT: I have no further questions. 

THE COURT: Have you any redirect examination? 

MR. DOHERTY: No, vour Honor. That’s all. 

THE COURT: Doctor, I want to ask you two ques¬ 
tions. 
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Do I understand correctly your testimony, namely, that 
conversion hysteria may follow an accident? 

Did I understand you to say that? 

THE WITNESS: The implication there is not cor¬ 
rect. The symptoms first appear following some rela¬ 
tively trivial incident in the patient’s life. 

266 THE COURT: And if that incident had not oc¬ 
curred, the symptoms might not have appeared. 

Is that correct? 

THE WITNESS: No. The symptoms would have ap¬ 
peared after some other incident. 

THE COURT: I understand, but if that incident had 
not occurred, at that particular time, then the symptoms 
might not have appeared? 

THE WITNESS: That is correct. 

THE COURT: Well then, the incident might be 
deemed to be the cause of the symptoms? 

THE WITNESS: No, by no means. 

THE COURT: Well, it is the immediate cause, the 
immediate occasion of the symptoms? 

THE WITNESS: The immediate occasion, and that 
is putting it too strongly. As an important cause, it is 
a very minor factor in the total picture. 

THE COURT: Well, did I understand you to ex¬ 
press an opinion that the anemia had no connection with 
the accident? 

THE WITNESS: That is correct. 

THE COURT: Well now, suppose as a result of the 
accident certain symptoms appear which cause a loss of 
appetite over a period of time and that leads to anemia, 
would you not say that the anemia was indirectly due to 
the accident? 

THE WITNESS: That—there is that connection; yes, 
sir. 

THE COURT: Very well. That is all. 


> 


267 
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Newton B. Mantz 

was called as a witness for and on behalf of the Defend¬ 
ant, and being then and there duly sworn by the Clerk 
of the Court, assumed the witness stand and testified as 
follows: 

Direct Examination 
BY MR. DOHERTY: 

Q Your full name is Newton B. Mantz, M-a-n-t-z? A 
It is. 

Q And where do you live? A At the present I am 
living at Landover—I mean, Langley Park. 

THE COURT: You will have to speak a little louder 
and more distinctly. You are in a large room and quite 
a number of people have to hear w-hat you are saying. 

THE WITNESS: Langley Park, Prince Georges 
County. 

268 BY MR. DOHERTY: 

Q And wrhere are you employed? A At Naval 
Ordnance Laboratory, White Oaks, Maryland. 

Q And how r long have you been employed there? A I 
went to w T ork for them— 

THE COURT: (interposing) You will have to speak 
louder. Do not let me repeat that again. 

THE WITNESS: The 26th of December 1946. 

BY MR. DOHERTY: 

Q And what was vour job out there? A Electrician. 

Q And were you so employed on July 22nd, 1949? A 
I was. 

Q And about that time did you get orders or directions 
to check a Coca Cola machine? A I did. 

Q And who gave you that order? A My immediate 
supervisor. 

Q And— A (interposing ) Rather, my immediate 
quarterman, not supervisor. 

Q And what were you asked to do? A I was asked 
to check it. Told to check it to see if there was a ground 
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or any possibility of getting a short or electrical con¬ 
tact out of it so that it would injure anybody- 

269 Q And can you tell us approximately how- long 
it was after Mr. Hunter was supposed to have been 

injured? A I couldn’t say exactly w'hether it w'as the 
next day or the following, or the second day, but I think 
it was the second day, as near as I can remember. 

Q And did you make a test? A I did. 

Q And did you find any short? A I could not. 

Q Did you test the outside of the machine in every 
way? A I checked the whole outside of the machine, 
but the inside, of course, was locked, belonged to the 
Coca Cola Company, and I couldn’t—had no authority 
w'hatever to go into it. 

Q But if there were any short it w-as connected to the 
outside or to the frame of the machine, you would have 
gotten it on your machine? A If the short w'as there 
at that time, yes. 

MR. DOHERTY: Your witness. 

MR. BRAULT: Will your Honor indulge me just one 
second, please? 

THE COURT: Surely. 

Take whatever time you need. 

270 Cross Examination 
BY MR, BRAULT: 

Q Mr. Mantz, who do you recall w-as the person w'ho 
directed you to inspect this machine? A Mr. Nelligar. 

Q And you don’t know' w'ho he got his request from, 
do you? A Why, I imagine, from, oh, Gordon Jones, 
w'ho was— 

Q (interposing) Gordon— A (continuing) over the 
construction of the building at the time. The building had 
been turned over to the Government. 

Q So it w'as indirectly through Mr. Nelligar after Mr. 
Jones made the request for the inspection that you in¬ 
spected it? A Yep. 
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Q So that it could have been sometime in August that 
you were requested to inspect the machine, could it not? 
A It could possibly be, because that is too far back for 
me to remember, and I do—I never kept any record of 
of it. 

Q Now, Mr. Mantz, weren’t you present in Building 
402 on the day that Mr. Hunter was injured? A Yes, I 
was talking to Mr. Hunter several times that day, because 
my business was to be around all through the building, 
different group in the building. 

271 Q And didn’t you see Mr. Hunter immediately 
after this accident occurred? A About approxi¬ 
mately four o’clock to 4:10, a truck comes down from up 
on the hill— 

THE COURT: (interposing) Speak a little louder 
and a little slower, please. 

THE WITNESS: At approximately four o’clock a 
truck, the panel truck, comes down from up on the hill 
where our main building is located, and collects all the 
men that are out on the jobs, the various jobs. 

And as Mr. Hunter was there at the time I was, why, 
we both went up in the truck. 

BY MR. BRAULT: 

Q Didn’t Mr. Hunter tell you at that time about the 
injury and how it occurred? A Yes, he did. 

He said that he got up—it was a narrow space between 
the machine and the wall, which, I think, was approxi¬ 
mately about fourteen to sixteen inches. 

And he went to reach back in there for some purpose 
or other—I don’t know which—and his ear got against 
the machine and it stung him, and the suddenness of it, 
he throwed his head sideways and hit it against the 
masonry wall. 

Q Did he tell you at that time that he received 

272 an electrical shock from that machine? A Yes, 
he did. 



Q Now, yon didn’t at that time undertake to inspect 
the machine? A No. We were going home. 

Q And you did not inspect it until you had been re¬ 
quested to do so by your supervisor? A Yes, sir. 

• • • • 

35 MR. DOHERTY: That is our case, if your 

Honor please. 

MR. BRAULT: I have no other evidence, your Honor. 

THE COURT: Both sides rest? 

MR. BRAULT: Yes, sir. 

THE COURT: Will counsel come to the Bench? 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

MR. DOHERTY: If your Honor please, I want to 
make a motion at this time to dismiss the complaint or 
direct a verdict on the ground that no negligence of any 
kind has been shown. 

I mean, if there is any negligence at all it is negligence 
on the part of the plaintiff, himself, being an electrician 
and failing to check this thing, if there was anything 
wrong, and to work around something where there was 
a possibility of some injury to himself, especially 

36 when he was put there for the particular purpose 
of grounding the machine. 

THE COURT: Motion denied for the reasons stated 
at the close of the plaintiff’s case. 

So far as the suggestion of contributory negligence now 
mode is concerned, the Court is of the opinion that there 
is no basis for any finding of contributory negligence, 
and the Court will not charge the jury on the issue of 
contributory negligence. 

• • • • 

39 MR. DOHERTY: May we approach the Bench, 
vour Honor? 


j. 
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THE COURT: Yes, indeed. 

(Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter approached 
the Bench, and out of the hearing of the jury the follow¬ 
ing conference was had with the Court:) 

MR. DOHERTY: I just wanted to say, there will be 
no question of permanent injury in this case. 

THE COURT: I do not know if there is. 

MR. DOHERTY: There is none alleged. 

THE COURT: None claimed? 

MR. BRAULT: None of the doctors have testified—I 
am not going to make any claim for it. 

• • • • 

SUMMATION ON BEHALF OF THE DEFENDANT 
By: Cornelius H. Dohertv, Esquire 
MR. DOHERTY: • * • 

Well, we had a witness who came here today, a Mr. 
Mantz, who said that he was told by him that the machine 
was not grounded the day it happened; that he went 
down there the next day, or the following day after that, 
and that he could find nothing wrrong with the machine. 
He tested it. He couldn’t get a shock from it. 

Now*, we weren’t permitted to show you when 
273 w’e first learned about this accident, whether it was 
a year later or whenever it was when this suit was 

filed. 

We weren’t permitted— 

THE COURT: (interposing) Just a moment. You 
have no right to say that, Mr. Doherty. 

Will counsel come to the Bench? 

MR. DOHERTY: It happened right here in Court. 
(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

THE COURT: What do you mean by telling the jury 
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what you were not permitted to show? You know per¬ 
fectly well that— 

MR. DOHERTY: (interposing) I asked the question 
in front of the jury. They heard it. 

THE COURT: And I excluded it, and therefore, you 
have no right to refer to that. I think that is almost con¬ 
tempt of Court. 

That is criticism of the Court’s ruling. 

MR. DOHERTY: If your Honor please, there is no 
contempt at all. 

THE COURT: I said, it is almost contempt. 

MR. DOHERTY: I make a motion for a mis- 

274 trial in this case. 

THE COURT: Motion denied. 

(Thereupon counsel for the parties and the others at 
the Bench conference then resumed their places before 
the jury.) 

THE COURT: The jury will disregard Mr. Doherty’s 
last remark. 

* • • • 

275 

The Court's Charge To The Jury 

THE COURT: Ladies and gentlemen of the jury: 
The Plaintiff, James R. Hunter, has brought this action 
against the Coca-Cola Bottling Works, Incorporated, the 
Defendant in this case, to recover damages for injuries 
that he savs he sustained as a result of receiving an elec- 
trie shock from a Coca-Cola machine supplied by the 
defendant at the Naval Research Laboratory at White 
Oaks, Maryland. 

The plaintiff claims that at that time he was engaged 
in the course of his employment as an electrician em¬ 
ployed by the Government at the Naval Research Labora¬ 
tory. 

He was required to work close to the machine and while 
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working, received a severe electric shock which caused 
the injuries of which he complains. 

It now becomes your duty to determine whether the 
plaintiff is entitled to recover, and if so, in what amount. 
It is my function, and in fact, it is my duty to instruct 
the jury as to the rules of law that are applicable to this 
case. 

You are bound by and obligated to follow the Court’s 
instructions as to the law, but you, ladies and gentlemen 
of the jury, are the sole judges of the facts. 

You must determine the facts yourselves from the evi¬ 
dence introduced at this trial. The Court is permitted 
by law to discuss the evidence and comment on the facts 
and on the evidence in order to aid and assist the 
276 jury in arriving at its conclusions, but the Court’s 
discussion of the evidence and the Court’s com¬ 
ments on the facts and on the evidence are not binding 
on you, and you need attach to them only such weight 
as you deem wise and proper. 

If your recollection or your understanding of the evi¬ 
dence differs in any particular from the Court’s recollec¬ 
tion or the Court’s understanding, then it is your recol¬ 
lection and vour understanding of the evidence that must 
prevail, because, as I said a moment ago, you are the 
final judges of the facts. 

The decision on the facts is within vour domain. Mv 
instructions are binding on von onlv as to the law. 

The burden of proof is on the plaintiff to prove his 
claim by a fair preponderance of the evidence. Now, the 
words “preponderance of the evidence” seem a little form¬ 
idable and a little difficult to some people but what they 
mean is simply this. 

In order that you may find a verdict for the plaintiff 

vou must be reasonablv satisfied that his contentions and 
• • 

allegations are true. That is what is meant by a fair 
preponderance of the evidence. 
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Now, this does not mean that the plaintiff must pro¬ 
duce a greater number of witnesses than the defendant, 
but merely, as I have just stated, you must be reasonably 
satisfied from the evidence that you have heard that 

277 the allegations of the plaintiff’s claim are true. 

Let me state the same thought in a somewhat 
different way. A fair preponderance of the evidence 
means evidence of greater convincing force. The duty of 
the jury is to weigh the evidence carefully as though with 
a pair of scales, and to find a verdict for the party in 
whose favor the evidence preponderates; in whose favor, 
in other words, the evidence bears down on the scale. 

If the evidence should be evenly balanced, then the ver¬ 
dict must be in favor of the defendant. 

In determining the issues of facts submitted to you, you 
will consider and weigh the testimony of all of the wit¬ 
nesses who have testified at this trial as well as all of 
the circumstances concerning which testimony has been 
introduced. 

You are the sole judges of the credibility of witnesses. 
In other words, it is for you and for you alone to deter¬ 
mine what witnesses to believe and the extent to which 
any witness should be credited. 

The mere fact that an accident happened does not of 
itself create a basis of liability on the part of the de¬ 
fendant. 

The burden is on the plaintiff to show that by some 
act or omission the defendant has violated some duty 
which it owed to the plaintiff, and that this act or omis¬ 
sion was the proximate cause of the injuries of 

278 which the plaintiff complains. 

And this brings me to a brief consideration of 
the facts. As I said before, my summary of the facts 
and of the evidence is not binding on vou. 

I am making it merely for the purpose of aiding and 
assisting you. You are the final judges of the fae f s and 
must make your own decision on the facts. 
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The plaintiff claims that he received a severe electric 
shock from the Coca-Cola machine while in the course of 
his employment; that he was working near it and in try¬ 
ing to free himself immediately after the shock, his head 
struck a stone wall. 

The plaintiff sought to corroborate his testimony by 
evidence of witnesses who immediately after this accident 
testified that they saw the plaintiff rubbing his head, and 
that they saw afterward a red spot on the side of his 
head and a lump on the side of his head, and that he 
immediately after the accident told just what had hap¬ 
pened to the persons whom he encountered immediately 
afterward. 

No evidence has been introduced to contradict the plain¬ 
tiff’s version of what happened to him. The plaintiff 
claims that this accident was caused by the defendant’s 
negligence in that the Coca-Cola machine which the de¬ 
fendant delivered and placed in the Naval Research Labo¬ 
ratory was defective insofar as its electrical wiring was 
concerned. 

279 The witness Deisroth, who was a trained electri¬ 
cian and now has the position of an electronic tech¬ 
nician, testified, in his opinion, the electric shock was 
brought about because of improper wiring or some defect 
inside the machine. 

The defendant, on the other hand, called as a witness 
one Mantz, who testified that he examined the machine 
but that he was not sure whether he examined it or in¬ 
spected it two days after the accident or a week or so 
after the accident. 

And he further testified that at the time he inspected 
the machine he could find no defect in it. 

On the other hand, no witness was produced by the 
defendant who examined or inspected the machine before 
it was delivered or at the time it was delivered. 

The first question for you to consider, ladies and gentle¬ 
men of the jury, is whether the plaintiff is entitled to 
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recover. If you find that lie sustained injuries as a result 
of the defendant’s negligence, your verdict should be for 
the plaintiff. 

If you do not find that he sustained injuries as a result 
of the defendant’s negligence, then, of course, your verdict 
would be for the defendant and that would end the case. 

But if you find a verdict for the plaintiff then you 
must go one step farther and determine the amount of 
damages that the plaintiff is entitled to recover. 
2S0 The damages in such a case as this, if you find 
for the plaintiff, must be in such an amount as 
will in your judgment fairly, fully and reasonably com¬ 
pensate the plaintiff for the injuries that he lias sus¬ 
tained; no less and no more than that amount. 

In computing the amount of damages you will first con¬ 
sider the plaintiff’s out of pocket expenses for doctors. 
The only doctor’s bill that he claims is Doctor Gordon’s 
whose bill was $78, as much of the medical treatment was 
received from the Public Health Service for which he did 
not have to pay. 

Next you should consider, as a result of the accident 
and the personal injuries he sustained, if he lost any 
wages by reason of being unable to pursue his employ¬ 
ment, and the amount that he so lost. 

He claims that he was unable to work for a period of 
forty-eight weeks, from July 22, 1949, to June 29, 1950, 
and that he would have earned $66.40 a week during that 
period, or, a total of $3,187.20. 

He went to work the end of June, 1950, but he claims 
that he had a relapse at the end of October, 1950, and 
was unable to work from October 30, 1950, to March 15, 
1951, or, a period of nineteen weeks; and that during that 
period because of changes in the wage scale, he would 
have earned $24 a day or $120 a week, aggregat- 
281 ing for the nineteen weeks, $2,280. 

Adding his medical expenses and the loss of 
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wages that he claims, the amount of monetary losses that 
he claims as a result of the accident amount to $5,545.20. 

Now, of course, you are not bound by the plaintiff’s 
testimony in arriving at the amount of loss. You should 
give it such weight as you deem wise and proper. The 
fiscal determination of the figure is within your province. 

Now, in addition to the monetary loss, that is, medical 
expenses and loss of wages that would have been earned 
if it w T ere not for the accident, you should also add a 
suitable sum, that is, a sum that you consider suitable to 
compensate the plaintiff for his pain and suffering. 

Now*, I do not mean that in your verdict you must par¬ 
ticularize or itemize these various items. Your verdict, if 
it is for the plaintiff, must be for a specific sum, for a 
lump sum that you will name, but in arriving at that lump 
sum you should consider the various items that I have 
enumerated. 

The final determination of the amount of damages is in 
your province. 

In conclusion, I w T ant to sav that vour verdict should 
be either for the plaintiff for a specific sum of money, 
w’hich you will name, or for the defendant. 

Now, just one parting w’ord, ladies and gentle- 
282 men, in approaching the issues in this case, you 
should approach them as men and women of af¬ 
fairs, in the same manner in w’hich you w’ould approach 
any other important matter that you have occasion to 
determine in the course of your everyday life. 

Consider this case in the light of the instructions that 
I have given you from the same practical approach, the 
same ordinary common sense and the same ordinary in¬ 
telligence that you w’ould employ in determining any other 
important matter that you have occasion to decide in the 
course of your own affairs. 

As, of course, you are aw’are, your verdict must be 
reached by unanimous vote. 
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• • • • 

40 THE COURT: Are there any objections or re¬ 
quests! 

You may come to the Bench, gentlemen. 

(Thereupon counsel for the respective parties, the Clerk 
of the Court and the official reporter approached the 
Bench, and out of the hearing of the jury the following 
conference was had with the Court:) 

MR. DOHERTY: Your Honor, referring to the preju¬ 
dice by your statement of the fact that we didn’t bring 
any person in to show that there was nothing wrong with 
that machine when we delivered it, we weren’t permitted 
to show that we never made anv changes or anv reoairs 
after that, and I think, under those circumstances, no 
mention should have been made about that part. 

There was no evidence of any kind. 

MR. BRAXJLT: I have no requests, sir. 

• • • • 

Memo in Support of Motion to Set Aside Judgment 
and Enter Judgment for the Defendant 
and/or Grant a New Trial 

The defendant, Coca-Cola Bottling Works, Inc., a Cor¬ 
poration, through its attorney, Cornelius H. Doherty, 
submits the following in support of its motion to set aside 
the judgment and enter judgment for the defendant and/ 
or grant a new trial: 

At the close of the plaintiff’s case, and also at the close 
of all the evidence in the case, the defendant moved for 
a directed verdict on the ground that the plaintiff had 
failed to show that the defendant was negligent and that 
its negligence was the proximate cause of any injury 
sustained by plaintiff. The most that the evidence 
showed, on behalf of the plaintiff, was that the machine 
was owmed by the defendant and that it was brought to 
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the Naval Ordinance Laboratory by the defendant. There 
was no testimony that the defendant ever connected this 
machine to the electricity. It was the testimony of Mr. 
Jones, who ordered the machine, that the Cleaves Food 
Service Corporation was in control of all the food and 
beverages at that plant but there was no testimony that 
there was any obligation on the part of the defendant to 
maintain this machine. There was no testimony that the 
defendant had any notice of any difficulty in the machine 
and there was no obligation on the part of the defendant 
to show that the machine was not defective at the time it 
was delivered at that plant, but if there was any 
2 obligation whatever the burden was on the plaintiff 
to show that the machine was defective at the time 
it was delivered. 

The plaintiff was permitted to introduce testimony that 
some week or ten days after the alleged accident that 
persons from the Coca-Cola Company made repairs on 
the machine and this witness described the type of clothes 
that these individuals wore, but the defendant was not 
permitted by the Court to show that no notice of the 
accident was received until March 31, 1950, some eight 
months later. The defendant was not permitted to show 
that no repairs of any kind were made on this machine 
during the months of July, August and September. The 
defendant was not permitted to introduce in evidence the 
type of packet that coca-cola men were wearing at that 
particular time. 

The plaintiff produced the testimony of one Victor Deis- 
roth who testified that he was an electrician and that he 
was doing all kinds of electrical installations in 1949, but 
the Court would not permit the defendant to show that 
the only type of work he did at that time was taking oul; 
defective bulbs and fuses and putting in new bulbs and 
fuses in their place, and the Court went out of its way to 
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refer to the testimony of the witness as a great electrician 
wiio is now* engaged in electronic work at the Naval Ordi¬ 
nance Laboratory. 

The plaintiff testified that he w'as frozen to the machine 
by reason of the electric contact with his body, and the 
defendant w'as not permitted to offer the testimony of 
Professor Ames of George Washington University that 
scientifically such a condition could not exist. 

To permit the plaintiff to introduce evidence covering 
the condition of the machine and the repairs that were 
made to it after the accident and not to permit the de¬ 
fendant to show' that these repairs w'ere not made w'as 
most arbitrary and unfair to the defendant. The Court 
referred to the case of West v. District of Columbia in 6 
Appeals to support its contention, but even in that case 
the Court stated that the opposing party wrould 
3 have the right to introduce evidence to show that 
that condition did not exist. 

The plaintiff introduced in evidence the record of the 
United States Public Health Service w'hich clearly indi¬ 
cated that there w'as no connection betwreen the alleged 
injury of the plaintiff and the damage of which he com¬ 
plained, and that it w'as purely a psychiatric case w'hich 
had no connection whatever with any electric shock. 

The Court in its demeanor, both by w'ord and action, 
was most unfair to counsel for the defendant, and the 
Court’s action, when he stopped counsel for the defendant 
in his argument to the jury, clearly indicated to the 
jury that his mention that he wras not permitted to show' 
w'hen the defendant received notice of the incident w'as 
contemptuous, and wiien the statement about almost con¬ 
tempt w’as made by the Court at the bench it could be 
heard throughout the entire Court Room. Under those 
circumstances, the Court should have granted defendant’s 
motion for a mis-trial. 
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It is respectfully submitted that the plaintiff failed to 
prove any negligence on the part of the defendant and 
failed to show that any complaints he had was in any 
way proximately caused by the negligence of the defend¬ 
ant, and that the motion to set aside the verdict and 
enter judgment for the defendant should be granted. 

It is further submitted that in the event the Court is of 
the opinion that this motion should be denied, then it is 
very apparent that the defendant has been prejudiced by 
the action of the trial judge in the matter of the admis¬ 
sion and exclusion of evidence, in its action within the 
hearing of the jury and that its discussion of the evi¬ 
dence w’ent far beyond fair comment and that defend¬ 
ant’s motion for a new trial should be granted. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant 
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PRESENTED 

In an action to recover damages for the alleged negli¬ 
gence of the defendant in maintaining a defective coca 
cola machine, the questions presented are: 

Whether the trial Court was in error in failing to direct 
the entry of judgment for the defendant on the ground 
that plaintiff failed to prove any negligence on the part 
of the defendant. 

Whether the trial Court erred in its admission and ex¬ 
clusion of certain evidence which was prejudicial to the 
defendant. 

Whether the Court erred in refusing to declare that the 
judgment was excessive. 

Whether the Court erred in its instruction to the jury 
and in refusing to instruct on contributory negligence. 

Whether the defendant was prejudiced by the various 
acts of the trial judge. 
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For the District of Columbia Circuit 


No. 12,221 


Coca-Cola Bottling Works, Inc., Appellant 

vs. 

James R. Hunter, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by Coca-Cola Bottling Works, Inc., a 
Corporation, defendant below, from a judgment in favor 
of the appellee, James R. Hunter, plaintiff below, and 
the parties will be hereafter referred to as they appeared 
in the trial court. 

The action was commenced by a complaint filed by 
James R. Hunter against Coca-Cola Bottling Works, Inc., 
a Corporation, claiming damages in the sum of $100,000.00 
for injuries sustained by reason of the alleged negligence 
of Coca-Cola Bottling Works, Inc., a Corporation. 
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Jurisdiction was conferred on the District Court by 
the provisions of Section 306, Title 11 of the 1950 Edition 
of the Code of the District of Columbia, and on this Court 
by Section 1291, Title 28, United States Code. 

STATEMENT OF THE CASE 

The plaintiff in his complaint alleged that on July 22, 
1949, he was employed as an electrician by the United 
States Government at the Naval Ordnance Laboratory at 
White Oak, Maryland, and that the defendant was en¬ 
gaged in the sale of coca-cola and in supplying, operating 
and maintaining automatic vending machines, and that one 
or more of these machines were installed in a building 
occupied by the sad Naval Ordnance Laboratory. 

Plaintiff, pursuant to instructions from his employer, 
was engaged in installing an electrical outlet for a coca- 
cola vending machine alleged to be defective and upon 
coming in contact with this machine he sustained a severe 
electrical shock causing him to hit his head against the 
wall whereby he was severely injured. 

The plaintiff, in order to sustain the allegations of his 
complaint, stated that on July 22, 1949, he was directed 
by his superiors to install an outlet for a coca-cola ma¬ 
chine which was connected to the electrical system by an 
extension cord owned by the Government and it was the 
problem of plaintiff to connect the machine to an outlet 
so that they could do away with the extension cord and be 
properly grounded (J.A. 30A). 

The plaintiff described the coca-cola machine as a ma¬ 
chine connected to the electrical system and had a metal 
frame all around it. It was completely covered up (J.A. 
10A). The machine was up against the wall and approx¬ 
imately two to three feet from a side wall and the plaintiff 
was placing an outlet box between the wall and the ma- 



chine approximately four feet from the ground. Plaintiff 
ran a metal mold which was connected to the electrical 
system of the building to the box and while plaintiff was 
using a level on the mold his face touched the coca-cola 
machine and he froze to the machine and in breaking the 
contact with the machine he knocked his head against the 
side wall (J.A. 13A-14A). Plaintiff stated that he made 
no test of the machine and didn’t know’ it was defective 
(J.A. 16A). 

Plaintiff called one Victor Deisroth as a witness who 
testified that he wras employed at the Naval Ordnance 
Laboratory since October, 1946, and w'as an electronic 
technician, and apparently called as an expert electrician, 
but who stated that while he had never done any work on 
an automatic and electrically operated coin vending ma¬ 
chine he w'as familiar with the fundamentals (J.A. 49A). 
The witness testified that he was familiar with the ma¬ 
chine in question which, to his recollection, was there a 
matter of months and which was connected to a night 
light circuit by an extension cord supplied by the Navy 
(J.A. 68A). The witness stated that he had received a 
shock a few' days before Hunter did (J.A. 53A) but that 
he had used the machine occasionally at other times 
without any ill effect (J.A. 59A). 

The witness testified, over objection, that the cause of 
his getting a shock was due to improper wiring or some 
defect in the machine (J.A. 54A-55A). It can be pre¬ 
vented by the use of a polarized wire or plug. 

The witness stated that he did not know' w'ho serviced 
the machines but saw persons with the familiar blue shirts 
with Coca-Cola written across them and knew it w r as a 
man from the Coca-Cola Company who serviced the ma¬ 
chines, and the defendant’s motion to strike this testi¬ 
mony was denied (J.A. 56A-57A). The witness, in an¬ 
swer to a question by the Court as to w'hat he meant by 



4 


“serviced’’ stated, “he was a mechanic with a box of tools, 
and I know I saw him working on the machine”. It was 
the same machine that was involved with Mr. Hunter and 
had been there for a period of several months (J.A. 57A- 
5SA). In answer to another question by the Court the 
witness explained that if the machine had a ground wire 
it would prevent a shock and that an electrician through 
examination could tell whether the machine was grounded 
or not (J.A. 61A). 

On cross-examination the witness was asked concerning 
his statement that he saw men that had coca-cola blue 
jumpers working on the machine and if he knew the date 
of such work and he replied I did not give you a date, 
and was then asked whether it was before or after July 
22, 1949, and he replied that it was after Hunter was 
injured. The defendant then moved that his testimony 
previously given be stricken. In answer to a question by 
the Court he again stated that he saw the men working 
on the machine after Hunter was injured. The Court, 
after discussion, denied the motion to strike and the 
Court then asked the witness how soon after Mr. Hunter’s 
accident did he see men servicing the machine and he re¬ 
plied about a week later. The Court denied the motion 
to strike and stated that the evidence was admitted for 
no purpose except as it tends to show that the machine 
was maintained by the defendant (J.A. 62A-65A). 

On redirect examination, the witness was asked whether 
the extension wire had anything to do with the condition 
which would cause the shock if the machine were touched 
and the witness replied that if the extension wire were 
braided in some way or frayed inside the machine that 
could have touched the machine it would have caused that 
condition, and on re-cross examination he stated that if a 
metal machine had an electric wire that is live touching 
it on the outside of the machine that you would get a 
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shock from that just the same as if it were on the inside 
(J.A. 68A-69A). 

The witness denied that at the time plaintiff was in¬ 
jured that his only job was replacing bulbs and fuses 
(J.A. 59A). 

The plaintiff called as his witness one Gordon C. Jones 
who stated that in July of 1949 he was employed as a 
project manager of the engineers carrying on the con¬ 
struction of the work at the Naval Ordnance Laboratory, 
White Oak, Maryland, and that his responsibility was 
representing the Public Works Department carrying on 
the construction of all new facilities for the Naval Ord¬ 
nance Laboratory, and that it was their policy to equip 
each facility with coin vending machines to dispense 
cigarettes, candy and coca-cola, and that he requested the 
installation of the coca-cola machine in question (J.A. 
72A-73A). 

At a bench conference counsel for the defendant ad¬ 
mitted that the machine was owned by the defendant but 
denied that the defendant installed or connected it to the 
electrical system (J.A. 74A-75A). 

The witness testified that to the best of his knowledge 
the machine was delivered some time late in July (J.A. 
75A) and later stated it was a matter of two or three 
weeks before the accident (J.A. 76A). The witness 
stated that they provided a fifty foot extension cord from 
the water cooling outlet and made the outlet available 
right to the corner where the machine was going to be 
and three weeks later the permanent outlet was completed 
(J.A. 78A). The witness stated that the Cleaves Pood 
Service had control of the concessions by reason of their 
contract with the Naval Ordnance Laboratory Employees’ 
Association as provided by law and they had control of 
the dispensing machines (J.A. 79A). The witness was 
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advised about the injury sustained by plaintiff and lie 
directed one Newton B. Mantz, an employee of the Labo¬ 
ratory, to examine and check the machine and the Court 
would not permit counsel for the defendant to question 
the witness covering what information he received about 
the machine (J.A. 81A-S5A). 

The plaintiff called as his witness one Paul V. Bren¬ 
nan, the manager of Cleaves Food Service Corporation 
at the Naval Ordnance Laboratory, who testified his com- 
pany has a cafteria and food concession at the Naval 
Ordnance Laboratory and he was in charge of this busi¬ 
ness in the summer of 1949 and that he made arrange¬ 
ments with the defendant for the installation of a coca- 
cola machine in building 402, and the Navy was supposed 
to have the facility for them to use, and upon an objec¬ 
tion by the defendant that his testimony should be con¬ 
fined to this particular machine, the Court stated to coun¬ 
sel for the plaintiff that the theory of his case is that 
there was something defective inside the machine and it 
would make no difference who actually installed the ma¬ 
chine unless the defect was in the installation and if this 
theory was not well founded he had no case at all (J.A. 
110A-114A). 

The defendant, at the close of plaintiff’s case, moved 
for a directed verdict on the ground that the plaintiff had 
failed to show or make out any case of negligence on the 
part of the defendant and nothing to connect up any 
negligent act of the defendant which would be the proxi¬ 
mate cause of the injury in question. The Court, in deny¬ 
ing the motion, stated that the evidence showed that the 
defendant delivered the machine and considering the evi¬ 
dence from the standpoint most favorable to the plaintiff 
the jury would have a right to find that the electric shock 
was caused by improper wiring or some defect inside the 
machine (J.A. 116A). 
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The defendant called one W. II. S. Stokes who testified 
that he was the manager of the coca-cola plant in Silver 
Spring and that in July of 1949 there were probably 
fifteen or twenty machines at White Oak. The witness 
was then asked when lie first learned of the injury al¬ 
legedly sustained by plaintiff and the plaintiff’s attorney 
objected and was sustained by the Court. The witness 
was then asked when he received notice about any ma¬ 
chine that was shorted or not grounded at White Oak on or 
about July 22, 1954, and this question was also objected 
to by the plaintiff and sustained by the Court. The wit¬ 
ness was then asked if he had any record of any repairs 
to any machine at White Oak in July, August or Septem¬ 
ber of 1949, and the plaintiff’s objection to this question 
was also sustained. The Court stated that there was no 
testimony introduced by the plaintiff to show that any re¬ 
pairs were made by the defendant after the injury and 
the Court again stated that the only theory upon which 
the plaintiff relied was that when the machine was deliv¬ 
ered it was defective inside. The Court was advised that 
the witness Deisroth had testified that repairs were ac¬ 
tually made to the machine a week after the alleged injury 
but the Court stated that he recalled no such testimony 
and was sustained in his views by counsel for the plain¬ 
tiff. The witness testified as to the color of the uniforms 
used in 1949 and identified a uniform used by the men at 
that time but the Court would not permit the defendant 
to introduce the uniform in evidence. 

Counsel for the defendant, out of the hearing of the 
jury, made an offer of proof that the witness would tes¬ 
tify that when he first learned of the alleged accident it 
was from a letter dated March 31, 1950, and in answer 
to the question of whether or not he ever heard if any 
repairs were made on the machine during the period of 
July, August and September, his answer would be no, no 
record of anything wrong with the machine during that 
period of time (J.A. 135A-140A). 
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Newton B. Mantz, being called as a witness for the de¬ 
fendant, testified that on July 22, 1949, he was employed 
as an electrician at the Naval Ordnance Laboratory, 
White Oak, Maryland, and about that time he received an 
order to check a coca-cola machine. This order was given 
to him by his immediate quarter-man. He was asked to 
cheek the machine after Hunter was injured and see if 
there was a ground or any possibility of getting a short 
or electric contact out of it so that it would injure any¬ 
body. He couldn’t say whether it was the next day or the 
second day after but he thought it was the second day 
as near as he could remember. He stated that he made 
the test and that he checked the whole outside of the ma¬ 
chine and found no short and if there was a short there 
at that time he would have gotten it on his testing ma¬ 
chine (J.A. 155A-156A). 

Counsel for the defendant made a motion at the close of 
all the evidence for a directed verdict on the ground that 
no negligence of any kind had been shown. It was stated 
further that if there v’as any negligence it w T as on the 
part of the plaintiff himself in being an electrician and 
failing to check the machine, especially when his job was 
to see that the machine was properly grounded. The 
Court denied defendant’s motion with the further state¬ 
ment that there is no basis for any finding of contributory 
negligence and that the Court would not charge the jury 
on the issue of contributory negligence (J.A. 15SA). 

The matter was submitted to the jury and a verdict 
returned in favor of the plaintiff in the sum of Ten 
Thousand ($10,000.00) Dollars. 

STATEMENT OF POINTS 

1. The Court erred in denying defendant’s motion to 
enter judgment for the defendant. 
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>* 2. The Court erred in failing to strike the testimony 

of the witness Desiroth as to repairs made after the al¬ 
leged accident. 

^ 3. The Court erred in refusing to permit the defendant 

* to introduce evidence that it had no knowledge of the 

k alleged accident until March 31, 1950, and also that no 

repairs of any kind were made to these machines during 
the months of July, August and September. 

► 

4. The Court erred in its instruction to the jury in the 
mis-statement as to the facts and its prejudicial statement 

h- covering the failure of the defendant to produce a wit¬ 

ness w T ho examined or inspected the machine before it was 

* delivered. 

* 

5. The Court erred in refusing to charge the jury on 

* the contributory negligence of plaintiff. 

6. The Court erred in refusing to declare a mistrial. 

* 7. The judgment is excessive and not supported by 

► any substantial evidence. 

i 

SUMMARY OF ARGUMENT 

* 1. A motion was made by the defendant at the close of 

> the plaintiff’s case and at the close of the defendant’s 
case for a directed verdict on the ground that the plaintiff 
had failed to prove any negligence on the part of the 

r defendant that was the proximate cause of the injury 

« alleged to have been sustained. The defendant also made 

a motion for judgment non abstante veredicto, which was 
also denied. 

There was no evidence of any kind indicating negligence 

f on the part of the defendant. If the plaintiff received a 

* shock it was just as probable that it was caused by a fray¬ 
ing of the extension cord as it was that there was a defect 
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in the machine, and when the plaintiff produces evidence 
that is consistent with a hypothesis that the defendant 
is not negligent, and also with one that he is, his proof 
fails to establish neither. 

2. The medical testimony introduced by both plaintiff 
and defendant clearly indicated that the alleged illness of 
plaintiff was not proximately caused by any injury sus¬ 
tained on the 22nd day of July, 1949, but was brought 
about by a psychiatric condition not connected with the 
incident of July 22, 1949, and if the condition could pos¬ 
sibly have been aggravated by the incident no claim was 
made by the plaintiff for such aggravation. 

3. The witness for the plaintiff testified that the coca- 
cola men serviced the machine, and in answer to a ques¬ 
tion by the Court as to what he meant by “serviced” the 
witness replied that he was a mechanic with a box of tools 
and I know I saw him working on the machine. The wit¬ 
ness later testified that it was after July 22, 1949, when 
he saw the man working on the machine and stated to the 
Court that it w T as a w r eek after the accident and the de¬ 
fendant’s motion to strike the testimony was denied. 
When the defendant offered testimony that no repairs 
were made during the months of July, August and Sep¬ 
tember, the Court refused to permit this evidence to be 
received and the action of the Court in allowing the testi¬ 
mony on behalf of the plaintiff that repairs were made by 
the defendant after the accident, and in refusing to per¬ 
mit the defendant to introduce evidence that no repairs 
were made the defendant was greatly prejudiced. 

4. The Court in its instruction to the jury stated that 
the witness Desiroth testified, in his opinion, that the elec¬ 
tric shock was brought about because of improper wiring 
or some defect inside the machine, whereas, the witness 
testified, over objection of the defendant, that the shock 
he received, and not the plaintiff, was caused because of 
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improper wiring or some defect inside the machine, and 
further that the shock could have been caused by a frayed 
extension wire on the exterior of the machine. 

The Court also stated that no witness was produced by 
the defendant who examined or inspected the machine 
before it was delivered or at the time it was delivered, 
and the defendant was greatly prejudiced by reason of 
such statement for the reason that there was no duty on 
the part of the defendant to make any such inspection. 

5. Counsel for the defendant made reference in his 
argument to the jury covering the fact that the defendant 
was not permitted to show when it received knowledge 
concerning the alleged accident, and the Court, according 
to the record out of the hearing of the jury but -which, 
in fact, could be heard over the entire Court Room, indi¬ 
cated to counsel that he was almost in contempt of Court 
for making such a statement to the jury, and a motion for 
a mistrial was denied. It is submitted that the Court’s 
action in this respect was prejudicial. 

6. The plaintiff received a verdict of Ten Thousand 
($10,000.00) Dollars. There was no claim for permanent 
injuries and all of the medical testimony clearly indicated 
that the alleged illness of plaintiff was not caused by the 
alleged electric shock and there being no claim for an 
aggravation of a pre-existing condition that a verdict 
other than a nominal verdict would be excessive. 

ARGUMENT 

The Court Erred in Refusing to Direct the Entry of 
Judgment for Defendant 

A motion was made by the defendant for a directed 
verdict at the close of plaintiff’s case (J.A. 116A) and at 
the close of the defendant’s case (J.A. 158A), both of 
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which motions were denied by the Court. The motions 
were based upon the fact that the plaintiff had failed to 
prove any negligence on the part of the defendant which 
was the proximate cause of his alleged injury. After the 
judgment was entered against the defendant, the defend¬ 
ant filed a motion to set aside the judgment and enter 
judgment for the defendant and/or grant a new trial and 
this motion was denied by the Court (J.A. 5A-6A). 

It is the contention of the defendant that there is not a 
scintilla of evidence of any negligence on the part of the 
defendant and that judgment should have been entered on 
behalf of the defendant by the direction of the Court. 

The testimony of the plaintiff himself was that he was 
an electrician employed by the United States Government 
at the Naval Ordnance Laboratory and that he was di¬ 
rected by his superiors to install an outlet for a coca-cola 
machine which was connected to a night light by an ex- 
ten tion cord belonging to the Government, and it was the 
problem of plaintiff to connect the coca-cola machine prop¬ 
erly to an outlet so that they could do away with the 
extension cord and the machine would be properly ground¬ 
ed. The coca-cola machine had a metal frame all around 
it and the plaintiff worked around this machine for about 
two hours. He made no test of the machine and didn’t 
know it was defective. He ran metal mold from the elec¬ 
trical system to a point near the coca-cola machine and in 
placing his level on the outlet installed by him his head 
touched the coca-cola machine and he received an electri¬ 
cal shock and was injured. 

Plaintiff’s witness Deisroth testified that he was an elec¬ 
trician and that he was familiar with the machine in ques¬ 
tion; that it was hooked up to a night circuit by an exten¬ 
sion cord supplied by the Navy (J.A. 68A) and that he 
had received a shock a few days before plaintiff did, but j 

that he had used the machine occasionally at other times 
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without any ill effect (J.A. 59A). This witness testified, 
over objection, that, in his opinion, the cause of his get¬ 
ting a shock was due to improper wiring or some defect 
in the machine. He stated that it could be prevented by 
a polarized wire or plug (J.A. 54A-55A). This witness 
was also permitted to testify that he saw a mechanic with 
a box of tools working on the machine about a week after 
the accident (J.A. 62A). He also testified that if the ex- 
tention cord was frayed in some way and that some part 
of the live wire was touching the machine on the outside 
the person touching the machine would get a shock. 

The defendant was not permitted to introduce evidence 
to show that no notice of the incident was received by it 
until March 31, 1950, nor was it permitted to show that 
no repairs were made in the months of July, August and 
September of 1949. It was permitted to offer the testi¬ 
mony of Newton B. Mantz, an employee of the Naval 
Ordnance Laboratory, that he had been directed by his 
quarter-man to check this machine for a short the follow¬ 
ing day after Hunter was injured or two days after, and 
that he could find nothing wrong with the machine and 
that his testing machine would show any short if one were 
present. 

The foregoing statement covers substantially all of the 
evidence covering any negligence on the part of the de¬ 
fendant, and it is submitted that there is not a scintilla 
of evidence to indicate negligence on the part of the 
defendant. The defendant admitted that it owned the 
machine but there was no testimony which indicated any 
defect in the machine. The short, if there was one, may 
have been caused by a frayed extension wire which was 
owned by the plaintiff’s employer, or there may have 
been a connection from the wire mold -which was con¬ 
nected to the electrical system. This mold was metal and 
even though the plaintiff testified that the wire was not 
on the inside there is nothing to indicate that electricity 
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could not have come through this metal mold and that 
when his head touched the machine it made the circuit 
which caused the shock. In addition there is the testi¬ 
mony of plaintiff’s fellow employee that he tested the 
machine a day or two after the incident and that the 
machine was not defective. It is true that the plaintiff’s 
witness Deisroth said that he had received a shock a few 
days before Hunter but that he had used it on other occa¬ 
sions without any ill effect which would also indicate that 
it was probably the frayed extension wire moving back 
and forth that would occasionally strike the outside of 
this metal machine and for which there would be no lia¬ 
bility on the part of the defendant. 

In the case of Capital Transit Co. v. Gamble, 82 App. 
D. C. 57, 160 Fed. (2d) 2S3, the Court, at page 284, made 
the following statement: 

“We are of opinion that the evidence adduced by 
plaintiffs, considered with all the inferences which 
justifiably can be drawn from it in their favor, is not 
sufficient to properly support a verdict for them. 
‘When a plaintiff produces evidence that is consistent 
with an hypothesis that the defendant is not negligent, 
and also with one that he is, his proof tends to estab¬ 
lish neither.’ Gunnning v. Cooley, 281 U. S. 90, 50 
S. Ct. 231, 232, 74 L. Ed. 720; Kelly Furniture Co. v. 
Washington Rv., 64 App. D. C. 215, 76 F. 2d 985; 
Ewing v. Goode, C. C., 78 F. 442, 444.” 

The Court, in its instruction to the jury, stated that 
Deisroth, who was a trained electrician, testified in his 
opinion that the electric shock was brought about because 
of improper wiring or some defect inside the machine. 
The witness Deisroth made no such statement but did say, 
over objection, that the cause of the shock which he re¬ 
ceived a few days before the plaintiff’s incident was due 
to improper wiring or some defect in the machine (J.A. 
55A). The Court further in his instruction to the jury 
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stated that no witness was produced by the defendant 
who examined or inspected the machine before it was de¬ 
livered or at the time it was delivered (J.A. 163A). 

The Court indicates rather clearly that there was a 
duty on the part of the defendant to inspect the machine 
at the time it was delivered but this theory is not sup¬ 
ported by any substantial law. 

In the case of Hook v. National Brick Co., 150 Fed. (2d) 
184, one of the grounds of negligence relied upon was the 
failure of the defendant to inspect the cables prior to the 
accident, and the Court in its opinion on this point, at 
page 187, made the following statement: 

“There is proof, however, that defendant failed to 
inspect the cables prior to the accident. Heintz, the 
same witness who testified that the equipment was all 
in proper operating condition at the time of the acci¬ 
dent, also testified that the cables had not been in¬ 
spected during the nine months prior thereto. This 
raises the question whether defendant’s failure to 
inspect the cables constituted negligence which will 
support the judgment. In considering this question, 
it must be kept in mind there is no proof as to what 
caused the box to swerve and strike the decedent. 
What, if anything, an inspection would have dis¬ 
closed under such circumstances is purely a matter 
of conjecture. As pointed out by defendant, it is just 
as reasonable to infer that an inspection would have 
revealed the cables in good condition as that it would 
have revealed a defective condition. 

“No Indiana case has been cited and we are unable 
to find one which has announced the rule applicable 
to such a situation. In Restatement of the Law, Vol. 
Torts, Chap. 12, Par. 300, it is stated: ‘A failure to 
make an inspection does not create liability unless the 
inspection, if made, would have disclosed the particu¬ 
lar defect which makes the use harmful to the other. 
• • • It is sometimes true that those 'who use certain 
instrumentalities are under a duty to make reasonable 
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inspection thereof. The duty of inspection is not, 
however, ordinarily an independent duty upon which 
liability is based, but is a duty, the performance of 
which is a condition precedent to a reasonable use of 
the instrumentality. The actor’s negligence lies in 
his act of using the defective instrument without ade¬ 
quate inspection, not in his omission to perform his 
duty of inspection.’ ” 

The Court again, at page 1S8, made the following state¬ 
ment taken from the case of Sack v. Dolese, et al, 137 Ill. 
129, 27 N. E. 62: 

“The proposition goes on an unwarrantable as¬ 
sumption, to-writ, that an inspection wrould have dis¬ 
covered the defective condition of the brake. That is, 
an affirmative proposition to be shown by the evi¬ 
dence, and the burden of proving it rests on him who 
asserts it. * * * but before a court or jury can say 
that their negligence in failing to inspect the car w'as 
the cause of plaintiff’s injury, it must be shown by 
the evidence that the fault or defect in the appliance 
was one which a proper inspection wrould have made 
known to them.’ ” 

This Court again, in referring to the matter of an 
opinion as to what was wrong, made the following state¬ 
ment at page 189: 

“How' this proves or tends to prove the negligence 
alleged we are unable to discern. In the first place, 
it represents nothing more than the expression of an 
opinion improperly admitted over defendant’s objec¬ 
tion. In the next place, it throw's no light on whether 
the cables stretched or broke or w'hether they were 
improperly attached to the box. This opinionated 
statement, in our view*, does not constitute any proof 
of the negligence relied upon.” 

The trial Court’s views of plaintiff’s case were stated 
on several occasions and they w'ere that there was some¬ 
thing defective inside the machine. The Court further 
stated that one of plaintiff’s witnesses testified that there 
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was a defect inside the machine which caused the electric 
shock. The Court was in error about such a statement 
but he then states further that if plaintiff was wrong 
about there being a defect in the machine he would have 
no case at all (J.A. 113A). 

There was no testimony to indicate that there was a 
defect in the machine and there was no obligation on the 
part of the defendant to attempt to introduce evidence 
to contradict the plaintiff’s version of what happened to 
him which the Court stated in its instruction to the jury. 
The defendant was not in a position to contradict any¬ 
thing the plaintiff said about the accident for it had no 
knowledge of the incident until more than nine months 
after the incident occurred, but it was not permitted to 
prove this fact nor that it had not made any repairs to 
the machine after this alleged incident. The most that 
the plaintiff had upon which to rely was an inference 
based upon an inference, and in the case of Gas Service 
Co. v. Hunt, 183 Fed. (2d) 417, the Court, in referring 
to this theory of law, made the following statement at 
page 420: 

“Error is also assigned upon the action of the 
court denying the motion of defendant for a directed 
verdict in its favor and in denying its motion for 
judgment notwithstanding the verdict. The argument 
in support of the contention is that there was no sub¬ 
stantial competent evidence tending to establish negli¬ 
gence on the part of defendant as the proximate cause 
of the fire. The mere fact that the house was heated 
with gas furnished by defendant, that the agent 
of defendant, referred to as the serviceman, did work 
on the furnace, and that a fire followed were not 
enough upon which to predicate liability. It was 
incumbent upon plaintiffs to show negligence on the 
part of the defendant and that such negligence was 
the proximate cause of the fire. Kinderknecht v. 
Hensley, 160 Kan. 637, 164 P. 2d 105; Franklin v. 
Skelly Oil Co., 10 Cir., 141 F. 2d 568, 153 A.L.R. 156. 


18 


And negligence cannot be established by inference 
upon inference, or presumption upon presumption. 
Emigh v. Andrews, 164 Kan. 732, 191 P. 2d 901. 
Neither can a finding of negligence rest on mere 
speculation or conjecture. Miller v. Gabbert, 154 
Kan. 260, US P. 2d 523.” 

There is also the testimony that the Cleaves Food 

•> 

Service Corporation had these machines under contract 
and definitely under its control so that to permit this 
matter to be passed upon by a jury was to leave to the 
jury the right to return a verdict based on speculation 
and conjecture for there was no testimony to support such 
a verdict, and the Court should have directed the entry 
of a judgment for the defendant. 

The Court Erred in Allowing Testimony of Alleged 
Services Rendered by Defendant After 
Alleged Injury 

Counsel for the plaintiff asked his witness, Victor Deis- 
roth, whether or not he had been present when the ma¬ 
chine had been serviced at any time prior to the incident, 
and his answer was yes but that he could not identify the 
persons servicing the machine but that they wore the 
familiar blue shirt with coca-cola written across the back, 
and the defendant’s motion to strike this testimony -was 
denied. The witness stated that he knew it was a man 
from coca-cola or one dressed with the coca-cola shirt 
that serviced the machine and the Court asked the witness 
what he meant by serviced and the witness replied: 

“He was a mechanic with a box of tools and I know 
I saw him working on the machine.” (J.A. 56A-58A) 

On cross-examination he was asked the following ques¬ 
tions and gave the following answers: 

“Q Now, you said yesterday in your testimony 
that you saw* some men w*orking on that machine 
sometime before July 22nd, 1949, and that they had 
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Coca Cola blue jumpers or something with Coca Cola 
written on it. A I did not say—I did not give you 
a date. 

Q Well, was it before July 22nd? Was it before 
he was injured? A No, sir. 

Q It was after? A It was after. 

MR. DOHERTY: Well then, I move, if your 
Honor please, that that be stricken. I understood his 
testimony yesterday to be that it was before. 

THE COURT: Well now, you testified that you at 
one time received a shock from the machine. Was 
it before or after Mr. Hunter had his accident? 

THE WITNESS: It was before. 

THE COURT: Before. 

Your motion is denied. 

MR. DOHERTY: What I was asking about was 
this, if your Honor please. He said qesterdav as I 
understood him that he saw some men with Coca Cola 
written on their shirts working on the machine— 

THE COURT: (interposing) Oh, I beg your par¬ 
don. Well, I misunderstood your motion. Did you 
see the machine serviced by men wearing Coca Cola 
uniforms before or after Mr. Hunter’s accident? 

THE WITNESS: After. 

THE COURT: After. 

MR. DOHERTY: Then I move that his testimony 
as to that point be stricken, because I understood his 
testimony yesterday very definitely— 

• THE COURT: (interposing) Well now, just a 
moment. I do not invite argument on a motion in 
open Court. 

Gentlemen, you may come to the Bench. 

• • • • 

(Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter ap¬ 
proached the Bench, and out of the hearing of the 
jury the following conference was ,had with the 
Court:) 

THE COURT: This is an imporatnt matter and 
if you wish to be heard on that, Mr. Brault, I will 
hear you. 
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MR. BRAULT: Yes. Of course, I understood him 
to say ‘before’ yesterday too. But now he says that 
it was after. 

THE COURT: I am inclined to grant Mr. Do¬ 
herty’s motion— 

MR. BRAULT: (Interposing) I understand you 
are. 

THE COURT: (continuing) but I will give you an 
opportunity to be heard first. 

MR. BRAULT: The only point I make is this: 
They deny that they—up to this time, that they had 
anything to do with the maintenance or servicing of 
that machine. 

Now, it seems to me if they came there within a 
few days after this accident it would be evidence of 
the fact that they were servicing and maintaining this 
machine, and not necessarily evidence that the ma¬ 
chine was defective or anything of that sort. 

I recognize that the rule usually is on a question 
of repairs of a defective condition is not admissible 
because it is against public policy. 

THE COURT: That is not the purpose for which 
it has been offered, as I understood it. 

MR. BRAULT: No sir. It is not the purpose for 
which it is being offered. 

I only offer it for the purpose that the Coca Cola 
Company were the owners and that they were servic¬ 
ing and maintaining this machine at or about this 
time, both before and shortly after this accident, from 
which we could draw* the inference that they were 
servicing it at the time of the accident. 

THE COURT: Well, I am going to ask the wit¬ 
ness a question before I decide this motion. 

(Counsel for the parties and the others at the 
Bench conference then resumed their places before 
the jury.) 

• • • • 


THE COURT: How- soon after Mr. Hunter’s acci¬ 
dent v-as it that you happened to see men in Coca 
Cola uniforms servicing the machine? 

THE WITNESS: I would say, your Honor, about 
a w-eek later. 


i 


! 
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THE COURT: I am going to allow the evidence 
and deny the motion. 

This evidence is admitted for no other purpose ex¬ 
cept as it tends to show that the machine was main¬ 
tained by the Coca Cola Bottling Works, Incorpor¬ 
ated, the Defendant in this action. 

Now, the mere fact that this was seen subsequently 
instead of prior to the accident, I think, is imma¬ 
terial, because there is a rule of evidence that if a 
fact is established or shown to exist, an inference 
may be drawn in the absence of evidence to the con¬ 
trary that it existed for sometime afterwards and for 
something prior. 

For this reason the Court is admitting the evidence, 
and it is admitted only on that one issue and for no 
other purpose.” 

At a later time in the trial of the case the Court called 
counsel to the bench and stated that in view of the im¬ 
portance of this evidence that it would be well if he en¬ 
larged the statement of the grounds for his ruling by 
referring to two authorities, and the Court read from the 
case of District of Columbia v. Gray, 6 App. D. C. 314, 
and he stated from this case the following: 

“ ‘It is the dictate of reason that the existence of a 
certain state of facts at any particular time can be 
shown by proof of the conditions existing immedi¬ 
ately before or after that time, when in the nature of 
things the conditions at the precise moment of time 
cannot be shown, and the circumstances are such that 
any reasonable mind will infer from the conditions 
that are shown to exist their continuance or pre¬ 
existence.’ ” 

The defendant has no quarrel with the statement there¬ 
in contained but the Court did not go far enough and on 
page 319 the Court made the following statement: 

“It was open to the appellant to controvert the 
presumption by any proper proof 

The testimony as given by the witness would indicate 
that within a week after the alleged incident the defendant 
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made repairs and no matter what the Court may have 
said as a basis of permitting this evidence to go to the 
jury the fact remained that the jury had the statement 
that repairs were made to this alleged defective machine 
approximately a week after this alleged incident. 

Testimony covering subsequent repairs is improper. 
Altemus v. Tcdmadge, 61 App. 148, 58 Fed. (2d) 874. 

In an effort to offset the testimony, the defendant 
offered testimony to prove that the first information it 
received concerning the incident of July 22, 1949, was 
contained in a letter dated March 31, 1950, and also that 
no repairs were made to any of the machines at White 
Oak, Maryland, in the months of July, August and Sep¬ 
tember. Objections to these questions were sustained by 
the Court and a proffer of proof of these facts was made 
to the Court (J.A. 135A-140A). 

The Court will please note that in a discussion with 
the Court about the objections to this testimony it was 
presented to the Court that he had permitted the plaintiff 
to show that repairs had been made approximately a week 
after the alleged incident and apparently by men em¬ 
ployed by the defendant, and the Court stated that there 
was no such testimony and that he allowed the testimony 
in order to show that the machine was being serviced by 
coca cola employees (J.A. 137A). 

The matter of the repairs a week after the alleged inci¬ 
dent by coca cola employees was permitted to go to the 
jury without any opportunity on the part of the defendant 
to show that it had no knowledge of the alleged incident 
of July 22, 1949, until nine months thereafter, and further 
that the records of the Company indicated that no repairs 
were made during the months of July, August and Sep¬ 
tember. 


If the trial Court desired to be fair and impartial in 
permitting this testimony on the alleged ground set forth 
by him in accordance with the case of District of Colum¬ 
bia v. Gray, supra, then in all fairness he should have 
permitted the defendant to produce testimony to contro¬ 
vert this fact in accordance with the opinion of the same 
case. 

There was a clear inference from the testimony that 
repairs were made by the defendant a week after the 
alleged incident upon which the jury could well base a 
finding that the machine was defective and the defendant 
was greatly prejudiced by the fact that, first, this testi¬ 
mony vras permitted in evidence and, secondly, that we 
were not permitted in any way to controvert the fact. 

The jury did have the testimony of the witness, Newton 
B. Mantz, a fellow employee of the plaintiff, who testified 
that he checked the machine one or two days after the 
alleged incident and found that it was not defective, but 
the jury could well believe that the test was made by 
Mantz after the alleged repairs were made by defendant’s 
employees as testified to by Deisroth. 

The defendant was further prejudiced in this matter by 
the action of the trial Court in stopping counsel for the 
defendant in his argument to the jury and indicating 
in a rather loud voice that it was almost contempt to 
mention the fact that the defendant was not permitted to 
answer this statement of evidence. 

The Pleadings and Evidence on Behalf of Plaintiff 
Indicates that Judgment Should Only 
be for a Nominal Sum 

The plaintiff’s claim for damages was based upon the 
allegation that by reason of the injury sustained by the 
electric shock he sustained severe and permanent injuries 
with subsequent loss of earnings. 
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The plaintiff called Dr. Stanley J. Gordon who testified 
that he saw plaintiff approximately a week after the 
alleged incident and the testimony of the doctor covering 
a number of pages is well covered in the statement of 
the Court, at page 104A of the joint appendix, which is 
as follows: 

‘‘THE COURT: Doctor, do I correctly understand 
your testimony to be that you found nothing objec¬ 
tive, or, rather no objective symptoms, as you call it, 
except the lump on the head? 

THE WITNESS: That’s right, sir” 

The Court questioned the doctor rather fully in the 
following pages covering this finding with the substantial 
result that whatever he was suffering from was not con¬ 
nected with the accident. 

The defendant called Dr. Edward J. Mortell who testi¬ 
fied that he was Chief of the Mental Health Section of 
the Public Health Service, Outpatient Clinic, from Feb¬ 
ruary, 1949, until June of 1951, and who had before him 
the official records of that Department. He saw the 
plaintiff for the first time in November of 1950 but he did 
have the record of the treatments and findings of other 
physicians from October, 1949, through to November, 
1950. He stated that in 1950 the only thing he could find 
was that the plaintiff was suffering from a profound 
anemia and also high blood pressure, and that in his 
opinion neither had any connection with the head injury 
(J.A. 142A-145A). 

The Court throughout the entire examination of this 
witness continually interrupted counsel and also took over 
the witness himself for questioning (J.A. 146A-154A). 
This examination did not in any way change the testimony 
of the witness that there was no connection between the 
alleged head injury and what plaintiff was suffering from. 
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Counsel for the plaintiff, over the objection of counsel 
for the defendant, was finally permitted to question Dr. 
Mortell covering whether such an injury might aggravate 
a previous tense condition and his answer was that it was 
a possibility and that he couldn't say yes or no. The 
objection of counsel for the defendant to this testimony 
and the reading of the statement of Dr. Thorpe was that 
there was no claim for the aggravation of a pre-existing 
condition and, under the circumstances, no such testimony 
should have been permitted (J.A. 151A-153A). The 
statement of Dr. Thorpe referred to is set forth on pages 
120A-122A of the joint appendix. 

On page 159A of the joint appendix there is the state¬ 
ment by counsel for the plaintiff and the Court that no 
claim was being made for permanent injuries. 

On the basis of the medical testimony the plaintiff was 
ill but his illness "was not caused by any bump that he 
received on July 22, 1949. The most that could be con¬ 
sidered was from the statement of Dr. Thorpe was that 
there could be an aggravation of a pre-existing condition 
but no claim was made for an aggravation of a pre-exist¬ 
ing condition and no permanent damages were claimed. 
In the face of such testimony a verdict in the sum of 
Ten Thousand ($10,000.00) Dollars is highly excessive 
and that a judgment should only be for nominal damages 
in the event that there was evidence of any negligence on 
the part of the defendant. Chesapeake & Potomac Tele¬ 
phone Company v. Clay, 90 IT. S. App. D. C. 206, 194 Fed. 
(2d) 888. 

The Courts Action Throughout the Trial Was 
Prejudicial to the Defendant 

It is rather difficult in a record of this type to indicate 
to the Court how the defendant was prejudiced by the 
action of the trial Court. It is impossible to reflect the 



inflection of the Court’s voice or the looks that would 
follow the statement of the Court on his various rulings 
but I will try to indicate this by the various interruptions 
in cross-examination and the various rulings that were 
made by the Court throughout the trial. 

The plaintiff, in his direct examination, indicated that 
his cheek was flush against the machine at the time he 
received a shock, and on cross-examination counsel endea¬ 
vored to have the plaintiff demonstrate before the jury 
how that could happen and the Court interrupted this 
demonstration and stated that the witness was under no 
duty to conduct a demonstration (J.A. 35A). 

The plaintiff also testified that he never went out of 
the house for about three months after the alleged inci¬ 
dent, and when counsel was pressing certain questions 
concerning his visits to the doctor the Court would inter¬ 
rupt and it would usually be at a time when counsel was 
endeavoring to show that plaintiff was not telling the 
truth (J.A. 39A-44A). 

His physician, Dr. Gordon, testified that he saw the 
plaintiff at his office twelve to fifteen times from July 29, 
1949, through October 17, 1949 (J.A. 96A). 

The Court permitted the witness Deisroth, over the 
objection of counsel for the defendant, to testify concern¬ 
ing men who had the familiar blue shirt with coca cola 
written across the back who were supposed to be servicing 
the machine, and the witness stated that servicing meant 
repairs (J.A. 56A-57A), but the Court would not permit 
the defendant to introduce in evidence the actual uniform 
that was being used by the defendant’s employees at that 
time (J.A. 137A-140A). 

The Court in its instruction to the jury (J.A. 163A) 
refers to the witness Deisroth as a trained electrician who 
now has the position of an electronic technician, but this 
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witness denied that his only job on July 22, 1949, was the 
replacing of bulbs and fuses (J.A. 59A). Counsel had 
taken the deposition of the plaintiff prior to trial and had 
questioned plaintiff concerning Deisroth’s job on July 22, 
1949, and counsel recalled the plaintiff for the purpose of 
obtaining this information and when the witness stated 
that he couldn’t say what his actual work was counsel 
then endeavored to examine him on his statement made 
in the deposition in order to show that the plaintiff had 
testified that his only job was replacing bulbs and fuses 
but the Court would not permit this examination (J.A. 
132A-134A). 

The plaintiff testified that he became frozen to the coca 
cola machine and the defendant called Professor Norman 
B. Ames who was a professor of electrical engineering at 
George Washington University since 1920 (J.A. 122A), 
and the Court would not permit this expert witness to 
testify that in his opinion that it was improbable that the 
plaintiff would be frozen to the machine (J.A. 125A- 
128 A). 

There was nothing contemptuous in the action of coun¬ 
sel for the defendant in his argument to the jury to tell 
the jury that he was not permitted to introduce evidence 
of certain facts, and while the record indicates that the 
Court’s statements were out of the hearing of the jury, 
the memorandum in support of the motion to set aside the 
judgment and enter judgment for the defendant, which 
has been made a part of the record on appeal, indicates 
very clearly that all the statements made by the Court 
were heard by the jury. 

Many jurors rely greatly upon various statements made 
by the Court throughout a trial for they have the feeling 
that the Court is not biased in any way in his statements, 
whereas, counsel for the respective parties are biased to 
some extent toward the party he represents, and when 
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the Court throughout a trial indicates by word or action 
that a particular counsel is not doing the proper thing it 
is bound to prejudice the client in the minds of the jury. 

There was testimony in this case that the plaintiff was 
an electrician and was sent to put in an outlet which 
would ground this particular machine, and the witness 
Deisroth stated that an electrician could ascertain the fact 
upon examination whether the machine was grounded or 
not, and under those circumstances it was a question of 
fact as to whether or not the plaintiff was contributorily 
negligent in not checking the machine or the wires leading 
to or from the machine to ascertain whether or not they 
were in proper order, and the defendant was greatly 
prejudiced by the statement of the Court that it would 
not instruct the jury on the question of contributory negli¬ 
gence (J.A. 158A). 


CONCLUSION 

It is respectfully submitted that the foregoing state¬ 
ments and the various cases cited in support thereof in¬ 
dicate clearly that the plaintiff failed to make out any 
case of negligence on the part of the defendant, and that 
a verdict should have been directed by the Court for the 
defendant before judgment and definitely defendant’s mo¬ 
tion to set aside the judgment and enter judgment for the 
defendant should have been granted. 

That it is apparent that plaintiff failed to prove any¬ 
thing but nominal damages and the judgment was exces¬ 
sive and that the Court erred in failing to set aside the 
verdict on this ground. 

The Court erred definitely in refusing to permit the 
defendant to offer testimony covering the time when it 
received notice of the alleged injury and the fact that no 
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repairs were made on the machine by the defendant in the 
three months following the alleged injury. 

The various rulings of the Court upon the admission 
and exclusion of evidence and its instruction to the jury 
were prejudicial to the defendant and a new trial should 
have been granted. 

Under the circumstances, it is prayed that this Court 
reverse the judgment obtained by the plaintiff against the 
defendant and direct the trial Court to enter judgment 
for the defendant or grant a new trial. 

Cornelius H. Doherty 

1010 Vermont Avenue, N. W. 

Washington, D. C. 

Attorney for Appellant 
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APPELLEE'S COUNTERSTATEMENT OF THE CASE 

The Appellee, as stated in Appellant’s statement of 
the case, was an electrician employed by the United States 
Government at the Naval Ordnance Laboratory, and at the 
time of his injury was engaged in installing an outlet or 
wall receptacle in Building 402 to accommodate a Coca- 
Cola machine (J. A. 9A). 
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The Coca-Cola machine was then in operation, having 
been temporarily plugged into an exit light located on 
the ceiling (J. A. 11A). 

In his statement of the case Appellant says that the 
machine was connected to the electrical system by an 
“extension cord owned by the Government” and that it 
was the problem of the plaintiff to connect the machine 
to an outlet so that they could do away with the exten¬ 
sion cord and be properly grounded. However, the weight 
of the evidence clearly establishes that the machine was 
equipped with its own cord that started from inside the 
machine and came on outside to where it plugged into a 
receptacle (J. A. 6SA-69A). The plaintiff testified that 
the machine was plugged in like an ordinary lamp (J. A. 
11A) and his other testimony indicated that what he 
meant by an extension cord was the cord from the machine 
to the exit light, to which it was plugged (J. A. 11 A). If 
there was an extension cord, it was attached to the far 
end of the cord which came with the machine and the ad¬ 
ditional cord could not have been in contact with the ma¬ 
chine itself (J. A. 36A). 

When injured, Appellee was installing an outlet to take 
care of the Coca-Cola vending machine which had been 
temporarily plugged into the exit ceiling light (J. A. 9A). 
The machine was attached to the light socket by a two- 
conductor cord not polarized (grounded) (J. A. 51 A). 

This machine was owned, operated and maintained by 
the Appellant, Coca-Cola Bottling Works (J. A. 74A; 
112A; 114A). It was completely enclosed in a metal frame 
(J. A. 10A), and locked. No one had keys to the machine 
or access to the inside of the machine other than employ¬ 
ees of the Appellant (J. A. 77A; 115A). 

The machine in question was delivered and installed by 
the employees of the Appellant (J. A. 76A-77A) and im¬ 
mediately put into operation by connecting it to the exit 
light. 

It was not the problem of the Appellee to see that the 
machine -was properly grounded, as stated on Page 2 of the 
Appellant’s brief. 
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It was the Appellant, Coca-Cola Company, which "was 
required to, and did in fact, install the machine. On cross- 
examination the Appellee was asked by counsel for the 
Appellant if it wasn’t his job “to go over there and put 
a ground in so that this machine could be properly plugged 
in.”, and he replied, “No, sir. I was ordered over there 
to install an outlet to take the place of the extension cord.” 
(J. A. 36A). 

The metal mold which was being installed by the Ap¬ 
pellee was not connected to any electrical current, in fact, 
it did not yet contain any electric wiring (J. A. 31A). 

At the time of the accident there were no other electrical 
connections and nothing else "which could have been 
charged with electricity other than the Coca-Cola machine 
(J. A. 14A). 

Appellee received an electrical shock when he laid his 
face against the Coca-Cola machine (J. A. 13A). The 
shock was caused by some defect inside the machine (J. A. 
55A). This shock could have been prevented by the use 
of a polarized plug or ground wire, but this machine was 
not so equipped (J. A. 55A; 61 A). 

When a polarized plug or ground wire is used any leak¬ 
age of voltage is grounded, or dissipated. The ground 
wire could be hooked up in many ways and would prevent 
shocks (J. A. 61 A). 

The connections for this machine, as installed and main¬ 
tained by the Appellant, were dangerous and in violation 
of law in some jurisdictions (J. A. 55A). 

In referring to the testimony of Gordon C. Jones on 
Page 5 of its brief, Appellant says that the witness stated, 
“that they provided a fifty-foot extension cord from the 
water cooling outlet and made the outlet available right 
to the corner where the machine was going to be and three 
weeks later the permanent outlet was completed (J. A. 
78A).” This is only a part of the witness’s answer and as 
stated leaves the impression that the fifty-foot cord was 
provided for the machine in question. However, what the 
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witness stated was that in the case of Building 402 (which 
was the location of the accident in question) they made the 
exit light available. The fiftv-foot extension cord was 
used in Building 403, and had absolutely nothing to do 
with this case (J. A. 78A). 

This exit light was six or seven feet off the floor near 
the back of the machine (J. A. 77A-78A). 

As a result of the electric shock Appellee was knocked 
down and practically out. He could hardly get up and was 
walking around in circles when found (J. A. 13A-15A). 
He may have been unconscious but is not sure (J. A. 37A). 
When found he was walking around in circles holding his 
head and hardly knowing what he was doing or where he 
was (J. A. 15A; 37A; 52A). He felt groggy and was in 
severe pain (J. A. 17A). When he got home he found 
a lump on his head as big as an egg (J. A. 17A). 

He reported for work the following Monday but was 
unable to work (J. A. 18A). He was off from work from 
August 15, 1949 until June 29, 1950 (J. A. 21A-22A). Dur¬ 
ing all of the above period he was taking treatments trying 
to get well. He could not work on the job because of his 
headache and grogginess. He could not work on new 
buildings where he was liable to walk off the building 
(J. A. 22A-23A). He had to leave his job again on Oc¬ 
tober 30, 1950 and did not work again until March 15, 
1951 (J. A. 23A-24A). He was in good health before the 
accident (J. A. 25A; S6A-S7A; 107A; 117A). 

Hunter first received his treatment from Dr. Stanley 
J. Gordon, his family physician, from July 29, 1949, until 
October 15, 1949 (J. A. 88A-91A). Hunter was getting 
progressively worse and in about six weeks Dr. Gordon 
concluded that he had a brain injury (J. A. 91A-95A). The 
medicine given him and his headaches effected his appetite, 
and Dr. Gordon started giving him vitamins and vitamin 
compounds by injection to start him eating again (J. A. 
90A). Dr. Gordon testified that in April, 1950, when he 
examined the Appellee, he was still suffering from the 
residuals of the accident of July 1949 (J. A. 93A-94A). 
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On October 15, 1949, Appellee commenced receiving 
treatments at the Public Health Service as a beneficiarv 
under the Federal Employees’ Compensation Act who had 
received an injury in the performance of duty for the 
United States (J. A. 93A). The Public Health Service re¬ 
ported that in their opinion Appellee’s symptoms were 
probably aggravated by his injury (J. A. 120A-122A). 
(The report from which the quotation appears beginning 
at the bottom of J. A. 120A, and ending with, “See BEC 
letter dated 8-22-50.”, was copied from, and is a part of, 
plaintiff’s exhibit 1, referred to in designation of parts 
of the record to be printed on behalf of the Appellee, and 
being the narrative summary of Dr. James S. Thorpe 
dated May 29, 1950; the second report, quoted on J. A. 
121A, beginning with, “Mr. Hunter was seen in this clinic 
on October 10, 1949, ... ” is copied from the narrative 
summary of Dr. James S. Thorpe, dated November 14, 
1949, also referred to in said designation of record to be 
printed on behalf of Appellee, photostatic copies of which 
were attached to said designation.) 

Dr. Edward J. Mortell, formerly Chief of the Mental 
Health Section of the Public Health Service, but in private 
practice at the time of his testimony, first saw Hunter at 
the Public Health Service in November 1950, and at that 
time his definite impression was that he was an ill man. 
The most striking evidence of that was an extreme pallor. 
It w~as discovered that this was due to a very profound 
anemia. This had to be cleared up before they could 
evaluate what disability might have been present due to 
the head injury. He was thoroughly examined at the Pub¬ 
lic Health Service whose doctors came to the conclusion 
that Hunter was suffering from anemia, high blood pres¬ 
sure and conversion hysteria. Dr. Mortell made no diag¬ 
nosis himself as to the cause of the anemia which Hunter 
was suffering in the year 1950, but Dr. Gordon who had 
charge of Hunter for the first two or three months, was 
of the opinion that anemia was due to loss of appetite 
resulting from his severe headaches and apprehension 
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following the accident and Dr. Gordon was treating 
Hunter for loss of appetite when he was taken over by 
the Public Health Service. Dr. Mortell, who was a doctor 
called by the Appellant, admitted that if, as a result of 
the accident certain symptoms appeared which caused a 
loss of appetite over a period of time and that that led 
to anemia, that the anemia should be considered as in¬ 
directly due to the accident (J. A. 154A). 

SUMMARY OF ARGUMENT 

1. The motions for directed verdict and for judgment 
non obstante verdicto, made by the defendant, were prop¬ 
erly denied, the evidence being sufficient to take the case 
to the jury on the issues of negligence and proximate 
cause of the injury sustained by the plaintiff. 

2. The testimony of plaintiff’s witness, Victor Deisroth, 
that he saw the machine being serviced by a man with a 
box of tools, and saw him working on the machine, that 
he was dressed in a “Coca-Cola shirt” (J. A. 57A and 
58A), that it was a week after the plaintiff’s accident 
(J. A. 62A-65A), was properly admitted, and defendant’s 
motion to strike that testimony was properly denied, for 
the reason that at the time the evidence was admitted the 
Court specifically stated to the jury that it was admitted 
solelv to show that the machine was maintained bv the 
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defendant, and for no other purpose, the defendant having 
denied that it maintained the machine. 

The Court, thereafter, properly refused to permit the 
defendant to show that it had not made any repairs to 
the machine subsequent to the accident. 

3. There was no prejudicial error in the Court’s charge 
to the jury and particularly as to Deisroth’s testimony 
that the shock was caused by improper wiring, there being 
ample evidence to support the plaintiff’s claim, and the 
Court having previously stated to the jury that he was 
merely summarizing the facts, that his summary of the 
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facts and the evidence was not binding upon them, and 
that they were the final judges of the facts. 

4. There was no evidence to support a charge of con¬ 
tributory negligence. Furthermore, no request was made 
for such an instruction, and no objection was made at 
the trial either before or after the Court’s charge to the 
jury, upon the Court’s failure to so charge, and the ob¬ 
jection, therefore, comes too late. 

5. There was an abundance of evidence, including ex¬ 
pert medical testimony, that the plaintiff was seriously 
injured and incapacitated for a long period of time, and 
that said injuries, disability, and pecuniary losses resulted 
from the accident of July 22, 1949. The issue of damages 
was properly submitted to the jury, and the verdict was 
not excessive. There is no basis in law for a nominal ver¬ 
dict as suggested by the Appellant. 

6. Counsel for the Appellant had no right to comment 
to the jury that the Court would not permit him to show 
when it first received notice of the accident, and other 
evidence which the Court had ruled was inadmissible. The 
Court’s statement to counsel that he was “almost in con¬ 
tempt” was at the bench, out of the hearing of the jury, 
and the Court’s action in this respect was entirely proper 
and not prejudicial. 

The conduct of the Court throughout the trial was fair 
and impartial, and the record fails to disclose any justifi¬ 
cation for the argument that the Court’s actions through¬ 
out the trial were prejudicial to the Appellant. 

The motion for mistrial was, therefore, properly denied. 

ARGUMENT 

1. The Motions for Directed Verdict and for Judgment Were 

Properly Overruled. 

The trial Court properly overruled the several motions 
for directed verdict and for judgment for the defendant 
and for a new trial made by the Appellant. 



In support of these motions the Appellant argues that 
there was not a scintilla of evidence of any negligence on 
the part of the defendant. 

The defendant was engaged in dispensing Coca-Cola 
from automatic vending machines which were electrically 
operated. A number of these machines had been installed 
and were in operation in the several buildings where Ap¬ 
pellee was employed. The particular machine in question, 
as described by the Appellee, was a machine with a metal 
frame all around it, completely covered up, so that you 
cannot see the inside (J. A. 10A). You secure a bottle of 
Coca-Cola by dropping in a nickel, and pulling out the 
bottle. The Appellee had never had occasion to use this 
machine before. (J. A. 10A) One could hardly be expected 
to make use of this machine, without touching it, and 
therefore it would seem reasonable to assume that the 
Appellant, who owned, installed, maintained and serviced 
this machine, would expect the public, or in this instance, 
employees and others lawfully on the premises where 
this machine was located, to come into contact with it. 
In fact, there can be no doubt that these persons, includ¬ 
ing the Appellee, were invited to do so, since the Appel¬ 
lant sold its product, namely, Coca-Cola, from this ma¬ 
chine. It necessarily follows, therefore, that the Appel¬ 
lant was required to exercise reasonable care to furnish 
a machine which was free from any defect which might 
cause an injury to a person lawfully coming into contact 
■with it. The Appellant does not seem to question the 
existence of this duty but argues that there was no evi¬ 
dence that the machine was defective. 

The Appellee received an electric shock when his face 
came into contact with the outside of the machine as he 
was working close to it (J. A. 13A-14A). The machine at 
the time was connected to the exit light by means of the 
cord from the machine and possibly an additional exten¬ 
sion cord through which it was supplied with current 
(J. A. 36A). There was no other electrical connection 
that could have been charged with electricity (J. A. 14A). 
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The Appellee testified that the current came through the 
Coca-Cola machine (J. A. 14A). 

Victor Deisroth, a witness called by the plaintiff, testi¬ 
fied that he was a qualified electrician, licensed in the Dis¬ 
trict of Columbia, and employed as such for 12 or 15 
years (J. A. 48A-49A), that he had a few days previous 
to the accident of the Appellee, received a shock from 
this machine (J. A. 53A) and that in his opinion the 
shock was caused by improper wiring inside the machine 
(J. A. 55A). Deisroth also testified that the machine was 
connected to a night light circuit that is turned on con¬ 
stantly, and that it was attached by a two-conductor cord 
not polarized (J. A. 51A). He further testified that an 
electrical shock could be prevented by the use of a ground 
wire, or polarized plug, which would cause any leakage 
of voltage to be grounded or dissipated (J. A. 55A). This 
machine was not so equipped. 

Could the jury properly infer from this testimony that 
Appellee’s shock was caused by some defect in the ma¬ 
chine or the wiring in the machine? We believe that it 
could, and if it could, then the Court would have been in 
error had it directed a verdict for the defendant. 

The rule is well settled in this jurisdiction that on a 
motion for a directed verdict the evidence must be con¬ 
strued most favorably to the plaintiff, and plaintiff is en¬ 
titled to the full effect of every legitimate inference from 
the evidence. Jackson v. Capital Transit Co., 69 App. 
D. C. 147, 29 Fed. (2d) 380; Carusi v. Schulmerick, 69 
App. D. C. 76, 98 Fed. (2d) 605. 

In addition, it is well settled that such a motion admits 
every fact in evidence which tends to sustain plaintiff’s 
case and every inference reasonably deducible therefrom. 
Hellweg v. Chesapeake & Potomac Telephone Co. 71 App. 
D. C. 346, 110 Fed. (2d) 546. 

In addition to the testimony as to the manner in which 
Appellee received the shock and its cause, there was an 
abundance of testimony that the Appellant not only owned 
the machine but that it regularly serviced and maintained 
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the machine. In fact, the machine was opened and serviced 
by its employees on an average of twice a week (J. A. 
75A-77A). No one else could get into the machine because 
it was locked and the Coca-Cola people were the only ones 
who had a key. (J. A. 115A) There was, therefore, ample 
opportunity to discover any defect which existed in the 
machine, and the jury could properly infer that the ma¬ 
chine was defective and Appellant’s employees negligently 
failed to discover and remedy the defect. There was evi¬ 
dence from which the jury could infer that the Appellant, 
not only owned and delivered the machine, as it conceded 
at the trial, but that it also connected the machine to the 
exit light, thereby placing it into operation. 

The pretrial proceedings filed on February 5, 1954, pro¬ 
vided in part as follows: 

“Defendant stipulates that it owns the machine, 
but is unwilling to stipulate at this time that it main¬ 
tained the vending machine.” 

(The pretrial proceedings were designated by Appellee to 
be included in the joint appendix, but through some in- 
advertance on the part of the printer, or counsel, or both, 
it was not included.) 

Gordon C. Jones, an employee of the Naval Ordnance 
Laboratory, Public Works Department, ordered the ma¬ 
chine. It was admitted by Appellant that it was delivered 
by them. While Jones testified that he was not in the room 
wdien it was connected, he pointed out to the men the pro¬ 
visions available for connecting the machine, and told 
them that a permanent outlet would be provided later and 
that the machine was then installed, filled with Coca-Cola 
and put into operation (J. A. 75A-77A). 

It is significant that although the Appellant denies its 
employees connected or installed the machine, no evidence 
is offered by it to support that denial. Under these cir¬ 
cumstances, plus the additional testimony of Paul V. Bren¬ 
nan that following a request for a Coca-Cola machine, it 
was installed by the Appellant (J. A. 111A), the jury 
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could hardly reach any other conclusion but that the ma¬ 
chine was installed and connected to the exit light by em¬ 
ployees of the Appellant. 

The Appellant objected at the trial to the testimony of 
Victor Deisroth that the cause of the shock which he had 
previously received from this same machine was due to 
improper wiring or some defect in the machine. This 
Court, however, has held that evidence of prior accidents 
has always been admissible to show defendant’s notice 
or knowledge of the defective or dangerous condition al¬ 
leged to have caused the accident. TTecht Co. v. Jacobsen, 
86 U. S. App. D. C. 81, 180 Fed. (2d) 13. In the case cited 
the Court permitted evidence of a similar accident which 
had occurred some years prior to the accident in question. 
In this case Deisroth testified he was shocked a few days 
prior to Hunter’s accident (J. A. 53A). The evidence 
shows that the Appellant serviced the machine twice a 
week. The jury could properly infer that the defect which 
had caused Deisroth to receive a shock, could or should 
have been discovered in time to have prevented the in¬ 
jury to Appellee. Deisroth also testified that these shocks 
could easily have been prevented by the simple installation 
of a polarized wire or plug, i.e., by grounding the machine 
which is a well known procedure. (J. A. 55A). 

Deisroth was qualified as an expert witness and no ob¬ 
jection was made by the Appellant to his qualifications as 
such. The above testimony was given by Deisroth as an 
expert electrician (J. A. 48A-49A). Such expert testimony 
is admissible and may be considered by the jury in con¬ 
nection with the other evidence. Obold, et al. v. Obold, eti al., 
82 U. S. App. D. C. 268, 163 Fed. (2d) 32; Capital Transit 
Co. v. Webb, 79 U. S. App. D. C. 58, 142 Fed. (2d) 757; 
Baltimore and Potomac Railroad Co. v. Elliott, 9 App. 
D. C. 341. 

Appellant argues (Appellant’s brief, page 13) that the 
short, if there was one, may have been caused by a frayed 
extension wire which was owned by the Appellee’s employ¬ 
ers, or that there may have been a connection from the 
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wire mold which was connected to the electrical system. 
Such an argument might well have been addressed to the 
jury if there was any evidence of the existence of these 
facts, but even if there was some evidence of these facts, 
or even evidence which would justify an inference that 
either of said contingencies caused the so-called short, it 
was strictly a factual issue for the jury. 

However, there was no competent evidence as to either 
of said facts. 

As to the alleged frayed extension wire, the record 
fails to disclose any testimony of the existence of a frayed 
extension wire owned or furnished by the Appellee’s em¬ 
ployers and Appellant points to no such evidence in the 
record. The only testimony on the subject of a frayed 
cord follows: 

“Q. Now, do you know how long a wire was on the 
machine, itself? A. I can not correctly answer that. 

Q. Now, where was it, where was this machine con¬ 
nected to the electricity? A. It was fed through an 
extension cord that was tied in with the night light 
circuit. 

Q. And had you ever connected that wire at any 
time, that extension cord? A. No sir. (J. A. 62A). 

• • # # ••••• 

Redirect Examination 
By Mr. Brault: 

Q. Mr. Deisroth, you were asked about the exten¬ 
sion cord or the extension wire. 

Would the extension wire have anything to do with 
the condition of the machine itself with reference to 
this potential that you described, which would cause 
the shock if he touched it? A. Yes, and no. If the 
extension wire were braided in some way or frayed 
inside the machine, that could have touched the ma¬ 
chine, it would cause that condition. 

Q. Well, inside the machine—A. (interposing) In¬ 
side the machine, that’s what I say, I don’t know. 

Q. I am talking about the extension cord that ran 
from the light fixture to the cord that is a part of the 
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machine itself. A. That cord would have nothing to 
do with it. 

Q. Nothing to do with it at all even though it were 
defective? A. That’s correct. (J. A. 66A). 

• •#* •#••• 

Recross Examination 
By Mr. Doherty: 

Q. Now, do I understand your testimony to be that 
if this extension cord was frayed in some way or 
other and that it was some part of the live wire touch¬ 
ing that machine, you wouldn’t get a short that same 
way? A. It w’ould be. It w’ould be a short or it w r ould 
ground the machine if it w’as frayed, but it wnuld have 
to be inside the machine in order for that to happen. 

Q. And if the outside w’as metal, it wouldn’t hurt 
at all? A. If the outside of what was metal? 

Q. If w*e have a metal machine and there was an 
electric wire that is live touching it on the outside of 
that machine, wouldn’t you get a shock from that just 
the same as if it were on the inside? A. Yes, sir, you 
would. (J. A. 68A). 

• * * # • • 

Redirect Examination 
By Mr. Brault: 

Q. Do you know’ whether or not this machine comes 
equipped with its own cord to which it plugs into 
receptacle? A. It does. 

Q. And the extension cord you are referring to 
would be an additional extension cord that was sup¬ 
plied by the Navy Department to run from that cord 
which was attached to the machine to a light fixture. 

Is that correct? A. That’s correct. 

Q. And that is the one you referred to as being— 
if it were frayed or anything of that sort, that it 
would not affect this machine? A. Well, to add an 
extension cord to increase the length of the line in 
which you are going to run pow T er to or from— 

Q. (interposing) Yes? A. So it would have to be 
frayed some place where it had touched the machine. 
Away from, it would cause no damage. 
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Q. But the machine itself was equipped with a cord 
that started from inside the machine and came on 
outside to which it plugged into a receptacle? A. That 
is correct.’’ (J. A. 68-69A). 

At no time did Deisroth or any one else testify that a 
frayed extension cord had come into contact with the ma¬ 
chine. In fact, the only conclusions which could be drawn 
from the above quoted testimony is that if an extension 
cord had been furnished by the Navy and it was frayed, 
it would not have had anything to do with Appellee’s 
shock because it would have been attached to the far end 
of the cord which came with, and was, attached to the 
machine, and could not have come into contact with the 
machine itself. 

As for the argument that there may have been a con¬ 
nection from the wire mold which was connected to the 
electrical system, again this is mere supposition or specu¬ 
lation. The evidence is definitely to the contrary. 

Deisroth testified that the molding was at a different 
place from the extension cord (J. A. 67A-68A). 

Appellee testified that he had installed a molding along 
the wall, that the molding was like a conduit or a pipe 
(J. A. 12A), that there were no electrical connections, 
other than the Coca-Cola machine (J. A. 14A), that there 
were no wires in the molding, and that the molding was 
connected to the ground (J. A. 31A). There is no testi¬ 
mony whatsoever that the molding could possibly have 
been charged with electricity or come into contact with 
the electric current. But even if there were, it was strictly 
a factual question for the jury. 

Appellant argues that as a result of the above probable 
causes (which Appellee denies existed at all), the Appellee 
finds himself in the same position as the plaintiff in the 
case of Capital Transit Co. v. Gamble, 82 App. D. C. 57, 
160 Fed. (2d) 283, wherein the Court held that: 

“When a plaintiff produces evidence that is con¬ 
sistent with an hypothesis that the defendant is not 
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negligent, and also with one that he is, his proof 
tends to establish neither.” 

Certainly, that rule is not applicable to the facts in this 
case, since the only evidence produced on behalf of the 
Appellee is that the shock was caused by a defect or im¬ 
proper wiring in the machine of the appellant. Appellee 
offers no other hypothesis, and contends that the evidence 
establishes that the shock was caused in the manner 
alleged. 

Appellant complains that it was not permitted to intro¬ 
duce evidence to show that no notice of the incident was 
received by it until March 31, 1950, but cites no authori¬ 
ties in support of its position. We know of no rule of law 
which requires prompt notice or any notice of the hap¬ 
pening of an accident. Such evidence would certainly be 
irrelevant as to the responsibility for an incident which 
has already occurred. 

It further complains that it was not permitted to show 
that no repairs were made subsequent to the accident. The 
rule on this subject is well settled that such testimony is 
not admissible. Altemus v. Talmadgc, 61 App. D. C. 148, 
58 Fed. (2d) 874. 

However, the defendant had the benefit of the testi¬ 
mony of Newton B. Mantz that he had checked the ma¬ 
chine following the accident in which Appellee was in¬ 
jured, and found nothing wrong with the machine. Mantz 
testified that he thought the examination had been made 
the second day after Hunter’s accident (J. A. 156A) 
and that it had been made upon the request of Mr. Nelli- 
gar, who in turn had been requested to have an inspec¬ 
tion made by Mr. Jones. The testimony of Jones places 
considerable doubt as to the accuracy of Mantz’ testi¬ 
mony that the machine was investigated within two days 
following the injury. Jones was recalled as a witness for 
the defendant, and testified that he requested the inspec¬ 
tion after he learned of the accident from the Adminis¬ 
trative Officer, that he could not recall the exact date and 
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did not know whether the machine had been seen hv the 
Coca-Cola people prior to Mantz’ inspection, or whether 
the machine was in the same condition at the time of said 
inspection as it was at the time of Hunter’s accident. 
(J. A. 131A-132A). On cross-examination he testified on 
this subject as follows: 

“By Mr. Brault: 

“Q. Mr. Jones, was it some time in August that 
he checked the machine? A. To my knowledge, but 
I have no recollection of the dates. 

Q. Do you know whether or not anyone from the 
Coca-Cola Company had been there to check the ma¬ 
chine—A. (interposing) Between— 

Q. (continuing) Excuse me—between the time of 
Mr. Hunter’s injury and the date Mr. Mantz checked 
it? A. Well, that I cannot say of my own personal 
knowledge. 

Q. You don’t know whether they had been there or 
not? A. That, I do not know of my own personal 
knowledge. 

Q. Well, you don’t know at the time that Mr. Mantz 
checked the machine that it was in the same condition 
that it was in on the day of Mr. Hunter’s accident? 
A. I cannot say that.” (J. A. 132A). 

It was for the jury to resolve this issue of fact and to 
draw reasonable inferences therefrom. 

Appellant argues that the trial Court should not have 
stated in its charge to the jury: 

“On the other hand, no witness was produced by 
the defendant who examined or inspected the machine 
before it was delivered or at the time it was de¬ 
livered.” (J. A. 163A). 

It argues that such a statement indicated a duty on the 
part of the defendant to inspect the machine at the time 
it was delivered. However, the Court did not so charge the 
jury. The Court was merely commenting on the evidence 
which it had a right to do. But even if the statement 
should be construed as indicated by Appellant (Appel- 
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lant’s brief, page 15) it is not erroneous. The opinion in 
Hook v. National Brick Co. 150 Fed. (2d) 184, quoted 
from the Restatement of the Law, Vol. Torts, Chapt. 12, 
Par. 300, as follows: 

“A failure to make an inspection does not create 
liability unless the inspection, if made, would have 
disclosed the particular defect which makes the use 
harmful to the other. * * * It is sometimes true that 
those who use certain instrumentalities are under a 
duty to make reasonable inspection thereof. The duty 
of inspection is not, however, ordinarily an independ¬ 
ent duty upon which liability is based, but is a duty, 
the performance of which is a condition precedent to 
a reasonable use of the instrumentality. The actor’s 
negligence lies in his act of using the defective instru¬ 
ment without adequate inspection, not in his omission 
to perform his duty of inspection.” 

There was- evidence from which the jury could very 
properly infer that an inspection by a competent elec¬ 
trician could have detected the presence or absence of such 
a defect (J. A. 156A). 

Appellant contends that Appellee failed to prove negli¬ 
gence, that there was no evidence of a defect in the ma¬ 
chine and therefore, no obligation on the part of the de¬ 
fendant to contradict plaintiff’s version of what happened 
to him (Appellant’s brief, page 17). 

Appellant relies upon the case of Gas Service Co. v. 
Hunt, 183 Fed. (2d) 417, in support of its theory that all 
the Appellee had upon which to rely was an inference 
based upon an inference. 

■\Ve respectfully submit that the rule of law quoted by 
the Appellant from the Hunt case is not applicable to 
the facts of this case. There is ample evidence from which 
the jury could properly draw the inference that the 
shock suffered by Appellee was caused by some defect in 
the machine. 

It was said by the Court in the Hunt case: 

“The origin of the fire in that manner could be 
shown by facts and circumstances from which the 
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inference could reasonably be drawn, and it was not 
necessary that the evidence be so strong as to exclude 
every other possible source of the fire.” 

This is the rule which the Court applied in the Hunt 
case, and not the one quoted in Appellant’s brief. 

This rule, in almost exact language, has been adopted 
by this Court in the case of Christie v. Callahan, 75 U. S. 
App. D. C. 133, 124 Fed. (2d) 825. In the U. S. App. D. C. 
report at page 147, and in the Federal Reporter at page 
839, this Court said: 

“Generally speaking, direct and positive testimony 
to specific acts of negligence is not required to estab¬ 
lish it. Circumstantial evidence is sufficient, either 
alone or in combination with direct evidence. Circum¬ 
stantial evidence may contradict and overcome direct 
and positive testimony. The limitation on its use is 
that the inferences drawn must be reasonable. But 
there is no requirement that the circumstances to 
justify the inferences sought, negative every other 
positive or possible conclusion. The law is not so ex¬ 
acting that it requires proof of negligence or causa¬ 
tion by testimony so clear that it excludes every other 
speculative theory.” 

Appellant states that, “the Cleaves Food Service Cor¬ 
poration had these machines under contract and definitely 
under its control.” (Appellant’s brief, page IS). We re¬ 
spectfully suggest that this statement is not supported 
by the record. In fact, the very opposite is true, namely, 
that the Appellant had complete control over the machine 
in question, and other similar machines. 

Under the arrangement between the Appellant and the 
Cleaves Corporation, when requested to do so, the Appel¬ 
lant would deliver one of its machines to the location 
designated by Cleaves, install the same, and put it into 
operation. Cleaves did not have access to these machines 
since they were locked and no keys were made available 
to them. The machines were serviced, maintained and kept 
in repair by the Appellant. The uncontradicted evidence 
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is clear that the Appellant had complete and exclusive 
control over these machines. (J. A. 110A-115A). 

We submit that the evidence required the Court to sub¬ 
mit the issue of liability to the jury, and that the motions 
for directed verdict and for judgment made by the Appel¬ 
lant were properly overruled. 

2. Evidence Thai the Appellani Serviced the Coca-Cola Ma¬ 
chine Subsequent to the Accident Was Properly Admitted 
to Show That the Machine Was Being Serviced and Main¬ 
tained by the Appellant. 

On direct examination, Appellee’s witness, Deisroth, 
testified that he saw men wearing the familiar Coca-Cola 
shirt servicing the particular machine which injured the 
Appellee. He was asked if he had seen the machine being 
serviced prior to the accident, and he replied in the affirm¬ 
ative (J. A. 56A-58A). 

On cross examination, however, the witness testified 
that he had not given a date and that he had seen the 
machine serviced after Appellee’s accident (J. A. 62A). 

Counsel for the Appellant, thereupon, moved to strike 
that portion of the testimony, which motion was denied 
(J. A. 62A-63A). 

The motion was opposed on the ground that the testi¬ 
mony was offered for the limited purpose of showing that 
the machine w^as being serviced and maintained by the 
Appellant, which fact had been denied by the Appellant 
(J. A. 64A). 

The evidence was admissible for this limited purpose, 
and the jury w r ere so advised by the Court (J. A. 64A- 
65A). District of Columbia v. Gray, 6 App. D. C. 314; 
Kellems v. Schiele , 17 N. E. (2d) 604, 297 Ill. App. 388. 

Appellant concedes that this rule is correct but argues 
that it w r as “open to the Appellant to controvert the pre¬ 
sumption by any proper proof.” 

Howrever, no attempt was made by the Appellant to 
show that it did not service and maintain the machine. 
The evidence proffered was intended only to show that 
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the Appellant had not made any repairs to the machine 
subsequent to the accident (J. A. 136A-137A). Although 
a representative of the Coca-Cola Company was produced 
as a witness for the Appellant, no attempt was made to 
contradict the testimony of Appellee’s witnesses that the 
machine was serviced and maintained by the Appellant. 

The testimony proffered by the Appellant, namely, that 
they had no record of any repairs made to the machine 
during July, August and September, was being offered 
only as an effort to contradict the existence of a defect, 
for which purpose it was inadmissible. Altemus v. Tal- 
madge, supra. It was not offered for the purpose of con¬ 
tradicting the fact that the machine was being serviced 
and maintained by the Appellant, which was the only 
purpose for which Deisroth’s testimony was admitted. 
The testimony of Deisroth, in this respect, was only cor¬ 
roborative, there being other competent and persuasive 
evidence that the machine was maintained by the Appel¬ 
lant (J. A. 114A-115A). 

3. There Was No Prejudicial Error in the Trial Court's 
Comments on the Evidence to the Jury. 

Appellant assigns as one of its points that the Court 
erred in its charge to the jury by misstating the facts 
and commenting that the defendant had failed to produce 
a witness w’ho examined or inspected the machine before 
it was delivered. 

The law’ is w’ell settled that the Court, in submitting a 
case to the jury, may call their attention to parts of the 
testimony, provided the Court clearly instructs the jury 
that they are the sole judges of the facts. Ross v. McLean , 
56 App.‘D. C. 62, 10 Fed. (2d) 627. 

The Court’s instruction was very clear in advising the 
jury that they w’ere the sole judges of the facts, that they 
should rely upon their recollection of the facts if it 
differed from the Court’s, and that they should only at¬ 
tach such weight to the Court’s comments on the facts as 
they deemed wise and proper, the decision of the facts 
being within their domain (J. A. 161 A). 





21 


The language used by the Court in this respect was 
substantially the same as that used by the trial Court, and 
later approved by this Court in the McLean case, supra. 
The alleged misstatement of fact was, therefore, not prej¬ 
udicial error, but even if it were no objection was made 
by the Appellant, as required by the rules and, therefore, 
the question is not subject to review, Rule 51, Federal 
Rules of Civil Procedure. 

Appellant did object to that part of the Court’s instruc¬ 
tion wherein it was stated that the defendant failed to 
produce a witness w’ho examined or inspected the machine 
before it was delivered. We have already discussed this 
point. However, we would like to add that the statement 
was made by the Court during the course of comments on 
the facts, and merely called attention to the jury that no 
such testimony was offered. This statement falls within 
the rule stated above. A similar objection was made in 
the McLean case, supra, and the Court held it was not 
prejudicial error. 

4. There Was No Error in the Court's Failure to Charge the 
Jury on Contributory Negligence. No Objection Thereto 
Was Made by Appellant and Is Not Subject to Review. 

The Appellant has assigned as error the Court’s re¬ 
fusal to charge the jury on contributory negligence. 

The record fails to disclose any request made by the 
Appellant for such a charge. 

The record discloses that Appellant failed to object to 
the Court’s failure to charge contributory negligence at 
the conclusion of the Court’s instruction and prior to the 
retirement of the jury, and, therefore, the question is not 
subject to review on appeal. Rule 51, Federal Rules of 
Civil Procedure, Frasca v. Howell , 87 U. S. App. D. C. 
52, 182 Fed. (2d) 703. 

The only possible basis for such a prayer seems to be 
Appellant’s contention that Appellee did not make any 
test to see if the machine was defective before touching 
it. (Appellant’s brief, page 12; J. A. 158A). 
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The Appellee was not called upon or engaged in ground¬ 
ing the machine, as alleged by Appellant (J. A. 158A). He 
was merely required to install a wall outlet to accom¬ 
modate the machine (J. A. 36A). 

There w^as no duty on the part of the Appellee to in¬ 
spect the machine before touching it. The only method of 
inspection of the machine available was an outward ex¬ 
amination, since the wiring and mechanism was completely 
enclosed and locked. As liis face touched the machine, he 
received the shock, which caused his injury. There was 
absolutely nothing about the appearance of the machine 
which would disclose to any one, even an electrician, that 
the machine was defective and that by touching it one 
would receive a shock and Appellant points to no such 
evidence in the record. 

“A person is required to make reasonable use of 
his faculties of sight, hearing and intelligence to dis¬ 
cover dangers and conditions of danger to w’hich he 
is or might become exposed, and one injured as a 
result of his failure to use his faculties to observe 
and discover a danger which would have been ob¬ 
served and discovered by an ordinarily prudent per¬ 
son is guilty of contributory negligence. Reasonable 
use of the faculties means such use as an ordinarily 
prudent person would have made of them under the 
circumstances; and plaintiff is not contributorily neg¬ 
ligent where he fails to observe or discover dangers 
which would not have been observed or discovered by 
any ordinarily prudent person under the same cir¬ 
cumstances.’’ 

65 C. J. S. 722, Sec. 120. 

The Appellee did not know that the machine was de¬ 
fective. (J. A. 16A), and there is no evidence in the record 
to indicate that he should have known. Under the circum¬ 
stances, a contributory negligence prayer w'ould have 
been properly rejected. 

However, as stated above, since no such request was 
made by the Appellant and no objection made to the 
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Court’s failure to so charge the jury, it cannot now be 
considered. 


5. The Verdict Was Not Excessive. 

Appellant argues that the judgment was excessive and 
that on the basis of the evidence the judgment should only 
be for nominal damages. 

The case of Chesapeake <£ Potomac Telephone Company 
v. Clay , 90 U. S. App. D. C. 206, 194 Fed. (2d) 888, is 
cited by Appellant. This case, we respectfully suggest, is 
not in point. In that case, this Court defined the term 
“nominal damages” as, “ ... trivial sum, usually one 
cent or one dollar—awarded to a plaintiff whose legal 
right has been technically violated but who has proved no 
real damage.” The Court then defines “compensatory 
damages” as damages which, “are awarded to repair the 
actual damage which the plaintiff proved he suffered at 
the hands of the defendant. Obviously, a plaintiff cannot 
be entitled to both forms of damages.” 

The case in question involved an action for breach of 
contract. The Court held there was no evidence to warrant 
submitting the question of compensatory damages to the 
jury, and ordered the nominal damages be reduced to one 
dollar. 

The case is not applicable here. Appellee claims only 
one form of damages, namely, compensatory damages. He 
alleges that as a result of the negligence of the Appellant 
he sustained certain physical injuries and incurred finan¬ 
cial loss as a result of his disability, resulting from those 
injuries, and other expenses, and in addition, damages to 
compensate him for his pain and suffering. These are all 
proper elements of compensatory damages. 

The evidence is uncontradicted that the Appellee was 
injured. Not only that, Appellee’s testimony is corrobo¬ 
rated by lay and medical witnesses. 

Prior to the accident, the Appellee was in good health 
and had worked steadily as an electrician since 1919 (J. A. 
8A; 25A). On the date of the accident Appellee was work- 
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mg' five days a week and earning $13.66 a day (J. A. 
23A). He was unable to work as a result of the injuries 
he received from August 15, 1949 to June 29, 1950 (J. A. 
21A-22A), and from October 30, 1950 to March 15, 1951 
(J. A. 23A-24A). Therefore, in addition to his medical 
expenses, which were small because most of his medical 
care was received from the United States Public Health 
Service, he lost substantial earnings, since the evidence 
discloses not only that he was earning $13.66 per day at 
the time of the injury, but, though his job was terminated 
in August, 1949, because of a reduction in force in the 
department where he was employed (J. A. 71A-72A), 
there was always work available had he been physically 
able to work (J. A. 22A). When he was able to work, be¬ 
ginning in June, 1950, he earned $24.00 a day (J. A. 23A). 

The above is only a very brief and sketchy review of 
the evidence, but is sufficient to show that the jury had 
more than ample evidence to justify its verdict. 

This Court has held: 

“The rule is settled in the Federal Courts, not only 
in libel actions but also in general, that an appellate 
tribunal will not review the action of a trial Court 
in granting or denying for excessiveness or inade¬ 
quacy of the verdict, a motion for a new trial.” 

Washington Times Co. v. Bonner, 66 App. D. C. 280, at 
page 293, 86 Fed. (2d) 836, at page S49. Also Frasca v. 
Howell, supra; National Homeopathic Hospital v. Hord, 
92 U. S. App. D. C. 204, 204 Fed. (2d) 397. 

6. The Motion for Mistrial Was Properly Denied. Appellant 
Was Not Prejudiced by the Conduct of the Trial. 

Appellant contends that the Court’s action throughout 
the trial was prejudicial to the defendant. We respectfully 
suggest that the record fails to support this contention. 

Appellant states that it was not permitted by the Court 
to require the plaintiff to demonstrate before the jury 
that his cheek was flush with the Coca-Cola machine (Ap- 
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pellant’s brief, page 26). Permitting a demonstration to 
be made before a jury rests in the trial Court’s discretion. 
Aly v. Terminal R. Assn, of St. Louis, 119 S. W. (2d) 363, 
.certiorari denied —Terminal R. Assn, of St. Louis v. Aly, 
59 S. Ct. 251, 305 U. S. 655, 83 L. Ed. 424. 

The witness complained that the conditions existing in 
the Courtroom were not the same (J. A. 34A-35A). 

One desiring to make an experiment in Court must 
show that the experiment was to be made under conditions 
similar to those prevailing at the time of the occurrence 
involved. Franks v. Jirdon, 20 N. W. (2d) 597, 146 Neb. 
585. 

The Court was therefore correct in ruling that the plain¬ 
tiff, under the circumstances, was not required to submit 
to the requested demonstration. 

Appellant’s next contention that he was not permitted 
to question Appellee concerning his visits to the doctor is 
not supported by the record (Appellant’s brief, page 26). 
The record shows that when counsel for Appellant asked 
the plaintiff when he first saw Dr. Gordon, and he replied 
he was not sure, the Court suggested to counsel, after 
being assured that the doctor w^ould be called as a witness, 
that counsel could ask Dr. Gordon, who could testify more 
accurately from his records. 

The following questions and answers appear on J. A. 
39A, referred to in Appellant’s brief: 

“Q. And when did you first see Doctor Gordon? 
A. I saw Doctor Gordon on the 29th—I’m not sure 
which it was. 

The Court: Is Doctor Gordon going to be called as 
a witness, Mr.— 

Mr. Brault: (interposing) Yes, your Honor. 

The Witness: I don’t, I don’t remember when I 
saw Doctor Gordon. 

The Court: Well, you can ask Doctor Gordon. 

Mr. Doherty: I think this is very material. 

The Court: I am not going to exclude this, but I 
am suggesting that the doctor has his records, and 
he can testify more accurately.” 
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While the Court suggested that the doctor could testify 
more accurately concerning these visits, counsel was per¬ 
mitted to proceed with that line of interrogation, and did 
so (J. A. 40A-44A). The Court finally suggested that he 
had exhausted that line of inquiry. Counsel then continued 
to interrogate the plaintiff regarding his medical treat¬ 
ment without interruption until he voluntarily concluded 
this line of interrogation (J. A. 44A-47A). 

During his argument to the jury Appellant’s counsel 
was interrupted by the Court and admonished against 
commenting on certain evidence which had been excluded 
(J. A. 159A-160A). The testimony referred to by counsel 
had been excluded and, therefore, he had no right to 
comment on it to the jury, and the Court was right in 
preventing him from doing so. 

“As an officer of the Court, counsel owed a duty 
to the Court to demean himself in such fashion as 
would leave the ruling of the Court in full force. If 
a lawyer, as an officer of the Court, may flout the 
Court’s rulings, especially where it relates to admis¬ 
sibility of evidence, what is to become of rules of 
conduct in general on the part of jurors, witnesses, 
and parties to causes being heard? What would be¬ 
come of the orderly manner of procedure if vio¬ 
lation of the Court’s orders were permitted on the 
part of other Court officers? If counsel deemed the 
Court in error, the law provided his remedy. Counsel 
may not boldly suggest to the jury, ‘the consideration 
of that which the Court had kept out of the case.’ ” 

Minneapolis-Saint Paul Sanitary District v. John F. 
Fitzpatrick, , 201 Minn. 442, 277 N. W. 394, 124 A.L.R. 897; 
see also Johnston v. Harris, 1 Cranch C. C. (1 D. C.) 257, 
Eclov v. Birdsong, S3 U. S. App. D. C. 104, 166 Fed. (2d) 
960, Hockaday v. Red Line, Inc., 85 U. S. App. D. C. 1, 
174 Fed. (2d) 154. 

The comments made to counsel for the Appellant by the 
Court were made at a bench conference out of the hearing 
of the jury (J. A. 159A-160A) and therefore, Appellant 
could not have been prejudiced thereby. The statement 




in the memo in support of motion to set aside judgment, 
etc. (J. A. 168A), is not supported by the record, and no 
objection to the Court’s alleged “loud voice” was made 
at the trial (J. A. 160A). 

Appellant contends that several other rulings on the 
admissibility of certain testimony indicated that the 
Court’s actions throughout the trial were prejudicial to 
the Appellant. The Appellant complains that it was not 
permitted to offer a sample of the actual uniform which 
it says was being worn by its employees at the time of 
the injury in question. However, the record indicates that 
counsel for the Appellant was permitted to cross-examine 
the witness Deisroth at great length on this subject, and 
the mere refusal to permit the uniform itself to be intro¬ 
duced in evidence certainly could not be prejudicial. The 
only difference in the description of the uniform was in 
the matter of color. Both the description given by the wit¬ 
ness and the uniform tendered by counsel for the Appel¬ 
lant had Coca-Cola printed on it. The only purpose of 
this testimony was to show that the machine was being 
serviced by Coca-Cola employees. As the trial Court 
pointed out, it would make no difference what color uni¬ 
form the employees were wearing so long as they were 
Coca-Cola uniforms (Appellant’s brief, page 26) (J. A. 
137A-140A). 

Appellant also contends that it should have been per¬ 
mitted to cross-examine the Appellee on the work which 
was being done by Deisroth. However, the record discloses 
that Deisroth had fully testified as to the type of work he 
did both on direct examination by the Appellee and cross- 
examination by the Appellant, and that the Appellee testi¬ 
fied that he was not sure what Deisroth’s actual work was 
(J. A.* 133A). However, the Appellant persisted in at¬ 
tempting to cross-examine Appellee upon certain testi¬ 
mony he is alleged to have given in a deposition. The 
Court properly excluded this evidence. In any event, the 
ruling of the Court, even if incorrect, would certainly 
not be prejudicial to the Appellant. 
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The only other item of evidence complained about 
is that of the witness produced by the Appellant, Pro¬ 
fessor Norman B. Ames. This witness was permitted to 
testify at some length regarding certain experiments he 
had conducted, even though in the conduct of these ex¬ 
periments he did not use a machine similar to the one 
which had caused the injury. The Court merely excluded 
that portion of the witnesses’ testimony wherein he testi¬ 
fied: 

“The Witness (interposing) Admitting, your 
Honor, that it was possible for him to get a shock, 
and even that he did get a shock, I do not believe it 
at all probable that he would be frozen to this ma¬ 
chine.” (J. A. 128A) 

The record discloses, however, that the witness did 
testify that the result of such a shock would be the op¬ 
posite effect to being frozen to the machine, that is, the 
person would be caused to jerk away. (J. A. 128A-129A). 
The witness was further permitted to testify as to the 
effect he received from contact with the machine he was 
using in performing his experiment (J. A. 129A). 

Appellee’s claim is based upon the injury which he 
received as the result of a combination of his electric 
shock and his head striking the wall when it was jerked 
awav from the machine. It will also be noted in Pro- 
fessor Ames’ testimony he admitted that the result of 
the shock would depend upon the circumstances existing 
at the time, the person involved, and various other factors. 
It would seem, therefore, that under all the evidence sub¬ 
mitted, the Court’s ruling on this particular item of testi¬ 
mony was proper and was not prejudicial to the defendant. 

The Appellant cites no authorities to support any of 
his contentions on the Court’s rulings on the several items 
of evidence referred to in its brief on pages 25, 26 and 
27, but simply requests the Court to reverse the judgment, 
arguing that the rulings of the Court indicated prejudice 
against the defendant. This is not supported by the record. 
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An analysis of all the evidence clearly indicates that the 
rulings of the Court were entirely proper and the record 
is completely void of anything which would indicate any 
bias or prejudice on the part of the trial Court. 

CONCLUSION 

The Appellee respectfully contends, therefore, that there 
-were no errors committed by the trial Court which were 
prejudicial to the Appellant and that the judgment should, 
therefore, be affirmed. 

Respectfully submitted, 

Albert E. Brault and 
Denver H. Graham, 

Attorneys for Appellee, 

James R. Hunter 
801 Transportation Building 
Washington, D. C. 
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The defendant moves the Court to grant a rehearing 
and for grounds therefor states that in affirming the 
judgment of the United States District Court for the 
District of Columbia the Court erred as follows: 

The defendant appreciates that the Court has, in its 
opinion, attempted to give to this matter the attention it 
deserves, but the errors assigned, as to liability and to 
the admission and exclusion of certain evidence, are so 
substantial that it feels that it should, by this petition, 
request the Court to again review this matter on the 
question of liability of the defendant and the action of 
the trial Court in its rulings on the admission and exclu¬ 
sion of certain evidence. 
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STATEMENT OF FACTS 

The plaintiff, in order to sustain the allegations of his 
complaint, stated that on July 22, 1949, he was directed 
by his superiors to install an outlet for a Coca Cola ma¬ 
chine which was connected to the electrical system by an 
extension cord owned by the Government and it was the 
problem of plaintiff to connect the machine to an outlet 
so that they could do away with the extension cord and 
be properly grounded (J.A. 30A). 

At page 16A of the record the following proceedings 
were had: 

“Q Did you make any kind of a test, yourself, to 
ascertain the condition that machine was in? 

THE COURT: Now, you can answer that ‘yes’ or 
‘no’. 

THE WITNESS: No, I never made no test on 
the machine. I didn’t know it was defective.” 

The material parts of the testimony of Victor Deisroth, 
a witness for plaintiff, is as follows, commencing at page 
53A of the record: 

“BY MR. BRATTLT: 

Q Having received a shock yourself from this ma¬ 
chine prior to this incident, vrere you in a position 
to know, as an electrician, what the cause of that 
was? A Certainly, I knew the cause for it. 

Q Will you tell us what, in your opinion, was the 
cause? A The cause was that the potential side— 

MR. DOHERTY: (interposing) What are you 
talking about, the shock? 

THE COURT: No, objection overruled. Are you 
objecting? 

MR. DOHERTY: I am objecting, if your Honor 
please, that the question goes to a shock he received 
which has no bearing on this at all. 

THE COURT: Oh, I will allow it Objection over¬ 
ruled. 

You may proceed with vour answer. 
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THE WITNESS: Just a moment. 

THE COURT: I will have the Reporter read the 
question. 

THE REPORTER: (reading) 

‘Q Will you tell us what, in your opinion, was the 

cause?’ 

MR. DOHERTY: My objection is to that.” 

At page 55A of the record is the following: 

“THE COURT: Well, what was the cause of your 
getting a shock? Can you explain that in non techni¬ 
cal language? 

THE WITNESS: Well, the cause of getting a 
shock was due to improper wiring. 

BY MR. BRAULT: 

Q Improper wiring where? A Or some defect in 
the machine. 

Q Would that be on the inside of the machine or 
on the outside of the machine? A It would be on 
the inside of the machine. 

Q And would that cause a shock by contacting the 
exterior of the machine? A It would.” 

At page 59A of the record is the following: 

“Q Now, you said that you were shocked by this 
particular machine prior "to July 22nd, 1949? A 
Prior to July the 22nd? 

Q Yes. Prior to the time that Mr. Hunter was in¬ 
jured. A Yes, to the time Mr. Hunter was injured. 

Q Had you used the machine very often prior to 
that time? A Occasionally. 

Q And how many times had you been shocked? 
A Once that I had noticed. 

Q Once that you noticed? A Once that I no¬ 
ticed it. 

Q And when was that in relation to July the 22nd, 
1949? A Sir, I don’t remember the dates exactly. 
This has been a long time ago.” 

At page 67A of the record is the following: 

Q On his hands. 
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Now, on this day did you notice where the molding 
had been placed by Mr. Hunter, where it -was con¬ 
nected tof A Yes. 

Q Was it connected to the same place where this 
extension cord was put in? A No. 

Q Entirely different place? A It was. 

Q Now, do I understand your testimony to be that 
if this extension cord was frayed in some way or 
other and that it was some part of the live wire 
touching that machine, you wouldn’t get a short that 
same way? A It would be. It would be a short or 
it would ground the machine if it was frayed, but it 
would have to be inside the machine m order for that 
to happen. 

Q And if the outside was metal, it wouldn’t hurt 
at all? A If the outside of what was metal? 

Q If we have a metal machine and there is an 
electric wire that is live touching it on the outside of 
that machine, wouldn’t you get a shock from that 
just the same as if it were on the inside? A Yes, 
sir, vou would. 

MR. DOHERTY: That’s all. 

THE COURT: You may step down. 

MR. BRAULT: Your Honor, I am just wondering 
if there is one point clear about these cords. 

THE COURT: Very well. You may ask any 
question to clarify it that you wish. 

Redirect Eocamma-tion 

BY MR. BRAULT: 

Q Do you know whether or not this machine 
comes equipped with its own cord to which it plugs 
into receptacle? A It does. 

Q And the extension cord you are referring to would 
be an additional extension cord that was supplied 
by the Navy Department to run from that cord which 
was attached to the machine to a light fixture. Is 
that correct? A That’s correct 

Q And that is the one you referred to as being— 
if it were frayed or anything of that sort, that it 
would not affect this machine? A Well, to add an 
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extension cord to increase the length of the line in 
which you are going to run power to or from— 

Q (interposing) Yes? A So it would have to 
be frayed some place where it had touched the ma¬ 
chine. Away from, it would cause nc damage.” 

Newton B. Mantz, an electrician at the Naval Ord¬ 
nance Laboratory, testified as follows, commencing at 
page 155A of the record: 

“Q And what was your job out there? A Elec¬ 
trician. 

Q And were you so employed on July 22nd, 1949? 
A I -was. 

Q And about that time did you get orders or di¬ 
rections to check a Coca Cola machine? A I did. 

Q And who gave you that order? A My imme¬ 
diate supervisor. 

Q And— A (interposing) Rather, my immediate 
quarterman, not supervisor. 

Q And what were you asked to do? A I was 
asked to check it. Told to check it to see if there was 
a ground or any possibility of getting a short or 
electrical contact out of it so that it -would injure 
anybody. 

Q And can you tell us approximately how long it 
was after Mr. Hunter was supposed to have been in¬ 
jured? A I couldn’t say exactly whether it was the 
next day or the following, or the second day, but I 
think it was the second day, as near as I can remem¬ 
ber. 

Q And did you make a test? A 1 did. 

Q And did you find any short? A I could not. 

Q Did you test the outside of the machine in every 
way? A I checked the whole outside of the ma¬ 
chine, but the inside, of course, was locked, belonged 
to the Coca Cola Company, and I couldn’t—had no 
authority whatever to go into it. 

Q But if there were any short it was connected 
to the outside or to the frame of the machine, you 
would have gotten it on your machine? A If the 
short was there at that time, yes.” 
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ERRORS IN THE ADMISSION AND EXCLUSION 

OF EVIDENCE 

It is the contention of the defendant that it was mate¬ 
rially and substantially prejudiced by the action of the 
trial Court in allowing the plaintiff to introduce the fol¬ 
lowing evidence. Commencing at page 5GA of the record 
is the following: 

“Q Now’, sir, Mr. Deisroth, had you been present 
when this machine had been serviced at any time 
prior to this incident? 

Had you seen the machine being serviced, in other 
words? That is, either bottles being placed in the 
machine or taken out or the machine opened up for 

anv reason at all? A Yes. 

* 

Q And did you see—are you able to identify the 
persons whom you saw’ servicing that particular Coca 
Cola machine? A No, I could not identify that. 

Q Do you recall how they w’ere dressed? A Well, 
I do know’ that they w’ore the familiar blue shirt 
with the Coca Cola written across the back. 

MB. DOHEBTY: If your Honor please, I move 
that that be stricken. 

THE COUBT: On what ground? 

MB. DOHEBTY: On the ground that just the 
mere fact that Coca Cola was written on the back of 
it doesn’t mean anything. That is not proof of any¬ 
thing. 

THE COUBT: Well, I think it is admissible. Ob¬ 
jection overruled. 

BY MB. BBAULT: 

Q Now, did you see the machine being serviced 
subsequent to the incident involving Mr. Hunter? 

MB. DOHEBTY: I object to that. 

THE COUBT: Objection sustained. 

BY MB. BBAULT: 

Q On these occasions that you have, prior to Mr. 
Hunter’s experience, w’hen you saw’ these men there, 
can you tell us wrhat they were doing? 

THE COUBT: I did not hear your question. 
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MR. BRAULT: I asked what they were doing to 
the machine. 

THE WITNESS: Well, they, the Coca Cola men 
—man, rather,— 

MR. DOHERTY: Objection. Just a moment. 

I object to that. It is not responsive. He has al¬ 
ready stated— 

THE COURT: (interposing) Objection overruled. 

You may proceed with your answer. 

THE WITNESS: I know that it was a man from 
Coca Cola or one dressed with the Coca Cola shirt on 
that came in and serviced the machine. 

THE COURT : Now, what da you mean by ‘serv¬ 
iced’? Just what did he do? 

THE WITNESS: He was a mechanic with a box 
of tools, and I know I saw him working on the ma¬ 
chine . (Emphasis supplied) 

BY MR. BRAULT: 

Q And that was the same machine that was in¬ 
volved with Mr. Hunter? A It was.” 

The following testimony, on cross-examination of the 
witness Deisroth, is very material and is reprinted from 
the record in full, commencing at page 62A: 

“Q Now, you said yesterday in your testimony 
that you saw some men working on that machine 
sometime before July 22nd, 1949, and that they had 
Coca Cola blue jumpers or something with Coca Cola 
written on it. A I did not say—I did not give you a 
date. 

Q Well, was it before July 22nd? Was it before 
he was injured? A No, sir. 

Q It was after? A It was after. 

MR. DOHERTY: Well then, I move, if your 
Honor please, that that be stricken. I understood his 
testimony yesterday to be that it was before. 

THE COURT: Well now, you testified that you 
at one time received a shock from the machine. Was 
it before or after Mr. Hunter had his accident? 

THE WITNESS: It was before. 

THE COURT: Before. 

Your motion is denied. 
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MR. DOHERTY: What X was asking about was 
this, if your Honor please. He said yesterday as I 
understood him that he saw some men with Coca Cola 
written on their shirts working on this machine— 

THE COURT: (Interposing) Oh, I beg your par¬ 
don. Well, I misunderstood your motion. 

Did vou see the machine serviced bv men wearing 
Coca Cola uniforms before or after Mr. Hunter’s 
accident ? 

THE WITNESS: After. 

THE COURT: After. 

MR. DOHERTY: Then I move that his testimony 
as to that point be stricken, because I understood his 
testimony yesterday very definitely— 

THE COURT: (interposing) Well now, just a mo¬ 
ment. I do not invite argument on a motion in open 
Court. 

Gentlemen, vou mav come to the Bench. 

• • • • 

(Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter ap¬ 
proached the Bench, and out of the hearing of the 
jury the following conference was had with the 
Court:) 

THE COURT: This is an important matter and 
if you wish to be heard on that, Mr. Brault, I will 
hear you. 

MR. BRAULT: Yes. Of course, I understood him 
to say ‘before’ yesterday too. But now he says that 
it was after. 

THE COURT: I am inclined to grant Mr. Do¬ 
herty’s motion— 

MR. BRAULT: (Interposing) I understand you 

3 . 1*0 

THE COURT: (continuing) but I will give you 
an opportunity to be heard first. 

MR. BRAULT: The only point I make is this: 
They deny that they—up to this time, that they had 
anything to do with the maintenance or servicing of 
that machine. 

Now, it seems to me if they came there within a 
few days after this accident it would be evidence of 
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the fact that they were servicing and maintaining this 
machine, and not necessarily evidence that the ma¬ 
chine was defective or anything of that sort. (Em¬ 
phasis supplied) 

I recognize that the rule usually is on a question 
of repairs of a defective condition is not admissible 
because it is against public policy. 

THE COURT: That is not the purpose for which 
it has been offered, as I understood it. 

MR. BRAULT: No, sir. It is not the purpose for 
which it is being offered. 

I only offer it for the purpose that the Coca Coca 
Company were the owners and that they were servic¬ 
ing and maintaining this machine at or about this 
time, both before and shortly after this accident, 
from which we could draw the inference that they 
were servicing it at the time of the accident: 

THE COURT: Well, I am going to ask the wit¬ 
ness a question before I decide this motion. 

(Counsel for the parties and the others at the 
Bench conference then resumed their places before 
the jury.) 

THE COURT: How soon after Mr. Hunter’s acci¬ 
dent was it that you happened to see men in Coca 
Cola uniforms servicing the machine? 

THE WITNESS: I would say, your Honor, about 
a week later. 

THE COURT: I am going to allow the evidence 
and deny the motion. 

This evidence is admitted for no other purpose ex¬ 
cept as it tends to show that the machine was main¬ 
tained by the Coca Cola Bottling Works, Incorpo¬ 
rated, the Defendant in this action . 

Now, the mere fact that this was seen subsequently, 
instead of prior to the accident, I think, is imma¬ 
terial, because there is a rule of evidence that if a 
fact is established or shown to exist, an inference 
may be drawn in the absence of evidence to the con¬ 
trary that it existed for sometime afterwards and for 
sometime prior. (Emphasis supplied) 

For this reason the Court is admitting the evi¬ 
dence, and it is admitted only on that one issue and 
for no other purpose. 
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Certain testimony of the witness, W. H. S. Stokes, is 
also set forth verbatim. Commencing at page 135A of 
the record is the following: 

“Q And now, directing vonr attention to July 
22nd, 1949, and thereafter, did you at any time ever 
get a notice or any information concerning the fact 
that .Tames R. Hunter had been shocked by one of the 
Coca Cola machines? 

MR. BRAI7LT: I object. 

THE COURT: Objection sustained. 

BY MR. DOHERTY: 

Q When was the first time that you learned of 
the injury allegedly sustained by Mr. Hunter? 

MR. BRAULT: I object, i don’t see how it is 
relevant. 

I object to the question, sir. 

MR. DOHERTY: I want to bring out how the de¬ 
fendant first found out about it, if your Honor please. 

THE COURT: I beg vour pardon ? 

MR. DOHERTY: I want to bring out when we 
first found out about the injury, before this jury’. 

THE COURT: I do not see that that is relevant. 
Objection sustained. 

BY MR. DOHERTY: 

Q Did you receive any notice about any machine 
that was shorted or not grounded at "White Oaks on 
or about July 22nd, 1949? 

MR. BRAULT: I object. 

THE COURT: Objection sustained. 

I am sustaining the objection to this line of in¬ 
quiry on the ground that it makes no difference when 
the defendant found out about the accident.” 

Again commencing at page 136A of the record is the 
following: 

“BY MR. DOHERTY: 

Q Do you have any record of any repairs to any 
machine at White Oaks in July, August or September 
of 1949, that was supposedly not properly grounded? 

MR. BRAULT: I object, if your Honor please. 
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The question of repairs wouldn’t have any bearing on 
this.. The question of whether a machine had been 
repaired or not wouldn’t have an}’ bearing on it 

THE COURT: Objection sustained. 

MR. DOHERTY: If your Honor please,— 

THE COURT: (Interposing) Any repairs after 
the accident, of course, would not be admissible. 

MR. DOHERTY: Well, there was a statement 
here by one of the witnesses which your Honor per¬ 
mitted to come in, to say that one of the men came 
there a week after or a week or two after and made 
repairs. 

THE COURT: No, there was no such testimony. 
I allowed that testimony in order to show that the 
machine was being serviced by Coca Cola employees. 

MR. DOHERTY: That was— 

THE COURT: (interposing) The testimony was 
that the witness who gave the testimony saw about a 
week after the accident men in Coca Cola uniforms 
servicing the machine. There was no evidence that 
they made any repairs, as I recall it. 

MR. BRAULT: No, sir; we offered no such evi¬ 
dence. 

THE COURT: I beg your pardon ? 

MR. BRAULT: We offered no such evidence. 

THE COURT: You offered no such evidence. 
There is no contention that any machine was repaired 
after this accident. The contention of the plaintiff, 
as I understand it, and I am not saying whether it 
is right or vrrong, the jury will have to decide that, 
but the contention of the plaintiff, as I understand 
it, is that when that machine was delivered, it was 
defective inside; that there was some defective wiring 
inside, which made it possible for this electric shock 
to occur. 

MR. DOHERTY: Well, some time or other that 
would have to be straightened out and taken care of 
and what I am trving to show is that we never— 

THE COURT: (interposing) Well, no, that is not 
admissible. 

BY MR. DOHERTY: 


12 


Q What kind of a uniform was being worn in July 
and August of 1949 ? A That’s what we call a sum¬ 
mer uniform. It is made of cotton material. 

q as it*— 

THE COURT: (interposing) W r ell now, do you 
deny that these machines were being serviced by Coca 
Cola employees? If you do not deny it, why, it makes 
no difference what color the uniforms were. 

MR. DOHERTY: The idea of putting Coca Colas 
in it and servicing it, to me, is an entirely different 
thing. Servicing means also taking care of repairs 
and all those other things. 

Now, a man here said he saw this and I want to 
offer it in evidence to show that he said something 
about a blue jumper. 

THE COURT: Well, I think that is all irrelevant. 

You admit that Coca Cola employees delivered and 
serviced the machine, in the sense of delivering Coca 
Cola bottles at periodic intervals and taking the 
monev that was collected in the machine. 

V 

You admit that? 

MR. DOHERTY: Yes, but my memory is definite 
that Mr. Deisroth testified that we repaired this ma¬ 
chine. 

THE COURT: I do not recall any such testimony. 

MR. BRAULT: No, sir. Your Honor restricted 
his testimony to merely connecting the Coca Cola 
Company with it. 

THE COURT: Yes, there is no testimony on the 
part of Mr.— 

MR. BRAULT: (interposing) ‘Deisroth’ was his 
name. 

THE COURT: (continuing) Deisroth that he saw 
anybody repairing the machine. His testimony was 
that he* saw Coca Cola people in Coca Cola uniforms 
servicing the machine. 

Now, I construe the word ‘servicing’ as delivering 
Coca Colas, taking the money out and that sort of 
thing. 

That is what ‘servicing’ the Coca Cola machine 
means to me. 
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MR. DOHERTY: If your Honor please, I want to 
identify this (indicating) anyway. 

THE COURT: I think it is irrelevant, Mr. Do¬ 
herty. 

Whether the uniforms were blue or brown is im¬ 
material. 

MR. DOHERTY: This witness has testified that 
they had this blue— 

THE COURT: (interposing) Well, suppose they 
wore brown instead? I think it is immaterial. There 
are a lot of people who do not distinguish colors 
very well. 

I do not think I am so very well on colors, myself. 
The ladies are always better in distinguishing colors 
than men are. 

MR. DOHERTY: I would still like to prove my 
case in my way. 

THE COURT: Well, ask vour question. 

BY MR. DOHERTY: 

Q I will hand you this uniform, Mr. Stokes, and 
ask you if you will state what that is? A (After 
examining an article submitted to him by Mr. Do¬ 
herty:) Well, that is a shirt of a summer uniform 
worn bv the employees of the Coca Cola Company. 

Q And wms that the uniform that was being used 
back in 1949? A Yes, sir. 

MR. DOHERTY: I offer that in evidence, if your 
Honor please. 

THE COURT: What? 

MR. DOHERTY: I offer it in evidence. 

THE COURT: Excluded as absolutely irrelevant. 

MR. DOHERTY: l"our witness. 

MR. BRAULT: I have no questions. 

• • • • 

MR. DOHERTY: May we approach the Bench, 
your Honor? 

THE COURT: Yes, you may approach the Bench, 
gentlemen. 

(Thereupon counsel for the respective parties, the 
Clerk of the Court and the official reporter ap¬ 
proached the Bench, and out of the hearing of the 
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jury the following conference was had with the 
Court:) 

MR. DOHERTY: If your Honor please, for the 
record, I would like to have the answers to those 
questions that were put to Mr. Stokes yesterday.” 

‘THE COURT: Well, you can make an offer of 
proof now, if you wish. The offer of proof should 
be a statement of what answers you expect to elicit 
from the witness. 

MR. DOHERTY: Yes. 

In the question that was put to him about when he 
first learned of this, his answer would be from a let¬ 
ter of March 31st, 1950. 

And in answer to the question of whether or not he 
ever heard if any repairs were made on the machine 
during the period of July, August and September, 
his answer was going to be, no, no record of anything 
wrong with the machine during that period of time. 

THE COURT: I shall adhere to my ruling, and I 
might say as to the second question that I consider 
the matter irrelevant because whether or not any 
repairs were made to the machine after the accident 
is immaterial and irrelevant to the issues of the case.” 

The Court, in allowing the testimony of Deisroth, said 
that from such evidence the inference may he drawn , in 
the absence of evidence to the contrary, that it existed 
for some time afterward or for some time prior. This 
statement was made in the presence of the jury. Whether 
the statement was limited by the Court to show that the 
machine was maintained by it or not the statement was 
that repairs were made on the machine a week after the 
alleged incident. Surely the defendant was entitled to 
offer evidence to overcome the inference referred to by 
the Court, for how else could the defendant overcome this 
statement except by showing that it made no repairs. 

The views of the trial Court, as to the importance of 
this evidence, are indicated by his statement on page 63A 
of the record that he was inclined to grant the defend- 
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ant’s motion to strike this evidence. Again at page 69A 
of the record he speaks of the importance of the evidence 
and refers to the case of the District of Columbia v. Gray , 
6 App. D. C. 314. In this case evidence was allowed to 
show the condition of a sewer four days after the over¬ 
flow, which, from its nature and character, must have been 
there for a long time. The character of the obstruction 
that existed would, without negative testimony, justify the 
inference of its pre-existence at the time of the injury. 
The Court said: 

“It w’as open to the appellant to controvert the pre¬ 
sumption by any proper proof.” 

The testimony concerning the repairs in this case was 
not testimony as to the condition of the machine at the 
time of the incident, but a statement of a separate and 
distinct act on the part of the defendant a week or more 
after the accident. The evidence should never have been 
allowed, but in any event, after its allowance, the defend¬ 
ant should have been permitted to give its version of 
what happened. 

It is true that at page 137A of the record the Court 
said that there was no evidence introduced by plaintiff 
covering repairs for that evidence would not be admis¬ 
sible, but the record, at page 5SA, discloses that the tes¬ 
timony was that there was a mechanic with a box of tools 
working on this machine a week or more after the acci¬ 
dent. 

It is also true that the trial Court, at page 139A of the 
record, construes the word “servicing” as delivering Coca 
Colas, taking the money out and that sort of thing. The 
trial Court’s idea of the meaning of the word “servicing” 
should not be controlling when it appears that the Court 
asked the witness what he meant by “serviced” and his 
reply, at page 58A of the records, is as follows: 
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“he was a mechanic with a box of tools, and I 
know I saw him working on the machine.” 

The testimony proffered also affected the veracity of 
the witness Deisroth. He seemed to have all the answers 
and the Court referred to him in its instruction to the 
jury, at page 163A of the record, as follows: 

“The witness Deisroth, who was a trained electri¬ 
cian and now has the position of an electronic tech¬ 
nician, testified, in his opinion, the electric shock was 
brought about because of improper wiring or some 
defect inside the machine.” 

The Court failed to state that this witness said, at page 
68A of the record, that if there was a live wire touching 
the outside of the machine that you would also get the 
shock. 

The denial that any repairs were made and with the 
added fact of the type and color of the uniform which 
was worn by the defendant’s employees would materially 
assist the defendant in proving this fact or at least over¬ 
coming the inference referred to by the Court. Anyone 
of a number of persons could have been working around 
the machine and possibly there was some electrician who 
was finishing the job that the plaintiff started. 

The question of the time the notice of the incident was 
received by defendant was very material for many rea¬ 
sons. The injury was allegedly received July 22, 1949. 
The first information of the incident received by the de¬ 
fendant was by a letter from the plaintiff’s attorney 
under date of March 31, 1950. Counsel could argue to 
the jury, without being charged with alleged contempt, 
that the action against it was merely an afterthought on 
the part of plaintiff, and surely if a machine was defec¬ 
tive that fact should have been brought to the immediate 
attention of the defendant so that the defect, if any, could 
be remedied and so others would not be injured. 
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There is a more controlling reason for the admission 
of this evidence. It was brought out at the trial in the 
testimony of Gordon C. Jones, the project manager, that 
he had the machine inspected after the alleged incident 
and that one Newton B. Mantz, a Government electrician, 
made the inspection of the machine. Mantz was brought 
in as a witness for the defendant and he testified, at page 
156A of the record, that his check on the machine was 
the next day or the second day after the alleged incident 
and that he could find no short in the machine at that 
time. The jury could well believe, and they had to in 
order to arrive at their verdict, that the machine was re¬ 
paired by defendant before the test was made by Mantz. 
If the defendant was permitted to show that it had no 
knowledge concerning the incident for more than eight 
months after the occurrence, it would have been most 
helpful to the jury and to the defendant. 

In order for the plaintiff to recover in this case it was 
necessary that he show that there was a defect in the 
machine which caused his alleged injury. There is no evi¬ 
dence in the record to show that the machine was defec¬ 
tive. Mantz said it was not defective two days later. 
The only evidence is the inference to be obtained from the 
statement of Deisroth that he saw a mechanic with a box 
of tools working on the machine. If no repairs were 
made to the machine before heing tested by Mantz, then 
there was nothing wrong with the machine and the defect, 
if any, must have been in the extension cord belonging 
to the Government. 

This Court does not say that the action of the trial 
Court in excluding this testimony was proper but that, in 
effect, the defendant was not prejudiced by it. This 
Court does not pass upon the action of the trial Court 
in its statement concerning the alleged contempt of coun¬ 
sel in stating to the jury that the defendant was not per- 
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mitted to introduce evidence to explain the inference 
raised by the testimony covering repairs allowed by the 
Court over defendant’s objection. 

How can this Court know in what way the jurors felt 
concerning the defendant’s failure to deny the statement 
about repairs being made after the incident. How can 
this Court know of the views of the jurors wdien they 
heard the Court say that from this testimony an infer¬ 
ence may be drawn, in the absence of contrary evidence 
that it had existed there some time before and after¬ 
wards. How can this Court know how the jury felt about 
the tongue lashing counsel for the defendant received 
from the Court in the hearing of the jury concerning this 
matter. Did they feel that counsel was trving to do some¬ 
thing that was improper? 

Judge Wilbur K. Miller, in the recent case of Eastern 
Airlines, Inc. v. Union Trust Company, et cl, No. 11991, 
et al, at page 20, answers this question, in effect, by 
stating that the Court of Appeals was not in a position 
to have this knowledge. 

CONCLUSION 

The judgment in this case is most substantial when 
viewed by the statement of the doctors that plaintiff’s 
condition was not caused by any shock or head injury 
sustained on July 22. 1949. The defendant is entitled to 
have the jury consider all available competent evidence to 
support its defense to such a claim unless it is the view of 
this Court that the defendant is not entitled to defend 
such a claim. Normally when an affirmative statement of 
fact is made the opposing party has the right to submit 
a negative statement of fact. 
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For the reasons above stated the defendant respectfully 
requests that the motion for a rehearing by the Court 
should be granted. 

Cornelius H. Doherty 
1010 Vermont Avenue, N. W. 
Washington, D. C. 

Attorney for Defendant. 

I, Cornelius H. Doherty, attorney for the defendant 
herein, hereby certify that, in my opinion, the grounds 
set forth in the motion for a rehearing are substantial 
and the motion is filed in good faith and not for the 
purpose of delay. 


Cornelius H. Doherty 
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